IN THE AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS

Arusha, United Republic of Tanzania

Application No0.001/2025

Request for Advisory Opinion No.001 of 2025: In the matter of a request by the Pan African Lawyers
Union (PALU) for an Advisory Opinion on the obligations of States with respect to the climate change

Crisis

AMICUS CURIAE SUBMISSION ON STATE OBLIGATIONS IN RESPECT OF
DISPLACEMENT IN THE CONTEXT OF CLIMATE CHANGE UNDER THE AFRICAN
CHARTER

Amicus curiae:

(1) Global Strategic Litigation Council; (2) Kituo Cha Sheria; (3) The Economic and Social Rights Centre
— Hakijamii; and (4) The Institute for Human Rights and Development in Africa

30 March 2026



TABLE OF CONTENTS

PARTICULARS OF AMICUS CURIAE: ........oooeieeieeeeee e 4
DRAFTING TEAM.........ocuooiiieeeeeeee ettt ettt ettt et et e eneene e nnee 5
EXECUTIVE SUMMARY ..ottt ettt ettt ettt eee 7
CHAPTER I. INTRODUCGTION........ccooiiaiiaieie ettt ettt nae s 11
CHAPTER II. INTERESTS OF AMICI ........ccooiiiiiiieiiee ettt 13
CHAPTER IlI. TESTIMONIES OF AFFECTED COMMUNITIES IN AFRICA.............ccccocvvvvannnn 16
A. Climate and environmental pollution in the Niger Delta, Nigeria........ccccoovveviiniiinieiieennene 16
B. Climate mobility challenges across the Sahel reion ..........cccccveeiiiiiiiieiiiieeee e, 19
C. Climate mobility iSSues in Namibia........cccceevieeiiieriiieiiieiie ettt see e ebe e e ere s 20
D. Climate displacement in KENYa .........ccceiiiiiiiiiiiiiiiie ettt ee e veeesaee e sreeesavee e 21
CHAPTER IV. LEGAL FRAMEWORK FOR INTERPRETING THE AFRICAN CHARTER............. 23
A. The Court’s mandate to interpret the African Charter holistically ...........cccceeviniiiiniininnnnnee. 24
B. The role of the African Commission’s JUrISPIUAENCE......cc.eeveeuierueeierienieeienieeneeieneenieeeeeeees 25
C. The Vienna Convention and international law as interpretive frameworks............c.ccceevveennee. 26
D. Customary international law and general princCiples...........coovvveviieniriiieniiiiiieeieeeeee e 27
E. Soft Law and Emerging International Standards .........c...ccccooeviiiiniiniininninnieceeeeeen 30
CHAPTER V. OVERVIEW OF STATE DUTIES UNDER THE AFRICAN CHARTER RELATED TO
CLIMATE DISPLACEMENT ....c..ooiiitiieee ettt 31
A. State Obligations to recognise and give effect to rights under the African Charter ................. 31
B. Heightened obligations towards vulnerable groups ........ccccveeeiieriiieriiiecieeeee e 34
CHAPTER VI. STATE OBLIGATIONS TOWARDS CLIMATE-AFFECTED COMMUNITIES AND
THOSE AT RISK OF DISPLACEMENT .........cccocooiiiiiiiieeieeeeeee ettt 38
A. The right of people to remain safely on their [and............cccooooviieriiieniiiiiiieee e, 39
B. Charter rights implicated by climate displacement and the duty to respect the rights of at-risk
COTTIMIUIIIEIES .ottt et et ettt et e et e bt e et e ebee e st e e eaeeenbeesseeenbe e seeenseeseeenseenseeenseenseesnseenneaans 43
a. Right to a satisfactory eNVITONMENL .........c.eeeviviiiiiiieiiiieeciee et seaeeeaee e ereeesaaee s 43
Do RIGHE 0 O oottt ettt et e e et ebeenaaeens 45
c. Right to adequate NOUSING.........cooiiiiiiiiiiiie et 48
o B 2 T4 0 A (038 01 ) o) 1 USSR 49
e. Right to dispose of NAtUral TESOUICES .......ccveeeiieiiieiiieiie ettt 53



f. Right to deVEIOPMENL.......coouiiiiiiiiieiiee ettt 54

. RIGNE L0 CUITUIC oottt e e st e e e saeesaraeenaseeas 56

C. Duty to fulfil and promote the rights of at risk and affected communities............c.cccceceeeneenee 60

a. Climate adaptation, mitigation and loss and damage measures.............cceceevvervuereenerneennns 60

b. INfOrmation TIZILS .......ceeeiiiiiiie ettt et e et e e s e e s aeeeesvaeesaseeessseeensseaenns 71

C. PartiCipatory TIZNLES ....cc..ieiiiiiieiieeie ettt e et e sttt e e be e aeeenreenees 72

D. Duty to protect communities from third party actions driving climate displacement .............. 74

a. Regulating third parties and protecting from corporate-driven environmental harm ........... 74

b. Access to judicial and other remedial mechanisms ..........c.cceeeiiieriiiieniieeniecee e, 82

CHAPTER VII. STATE OBLIGATIONS TOWARDS INTERNALLY DISPLACED PERSONS.......... 84

A. State duties during evacuation and displacement ...........c.coeviiriiiiiiniienie e 85

B. Participatory and information rightS ..........cceeeiieiiiieiiiie et 88

C. State duties after displacement and durable solutions to displacement ............c.ccceeuverirennennne. 90
CHAPTER VIII. STATE OBLIGATIONS IN THE CONTEXT OF CROSS-BORDER

DISPLACEMENT ..ottt ettt et ettt ettt e eeat et eneeeneenee e 91

A. The impacts of climate change on cross-border displacement ............ccoceeverieneenenneneenennne. 91

B. States’ non-refoulement obliatiONs ..........c.ceeeviiiiiiiiiiie et 92

a. 1969 OAU Refugee CONVENTION .......eciiiiiiieiieiieeiie e eieeteeereeseeesteeseessbeesseeeseeseeesseenens 94

b. 1951 Refugee Convention and its 1967 Protocol ...........ccccuveiiiiriiiiiieniieiieeieeeese e 98

c. Non-refoulement obligations under human rights [aw ..........ccccoovvieeiiieciiiecceeee e, 100

CHAPTER IX. CONCLUSION ......cooiiiiiii ettt 102



PARTICULARS OF AMICUS CURIAE:

This amicus curiae submission is jointly submitted on behalf of the following organizations:

(1) Organisation:

Name:
Email:

Address:

(2) Organisation:

Name:
Email:

Address:

(3) Organisation:

Name:
Email:

Address:

(4) Organisation:

Name:
Email:

Address:

The Global Strategic Litigation Council
Beatrice Njeri, Regional Litigator for Africa

beatrice(@global-council.org;

Global Strategic Litigation Council,

Zolberg Institute on Migration and Mobility, The New School, 79 5th Avenue,
16th Floor, New York, New York 10003

United States of America

https://www.global-council.org/

Kituo Cha Sheria

Dr Wambua Kituku, Executive Director

info@kituochasheria.or.ke;

Ole Odume Rd, Off Argwings Kodhek Rd, Postal Add.: P.O. Box 7483-00300

Nairobi, Kenya
https://kituochasheria.or.ke/

The Economic and Social Rights Centre - Hakijamii
Ijait Aluku, Program Officer — Land, Housing & Litigation
ijait@hakijamii.com

Yaya Court, Suite 8, Along Chania Avenue, P.O. BOX 11356-00100

Nairobi, Kenya
https://hakijamii.com/

The Institute for Human Rights and Development in Africa
Michael Gyan Nyarko, Deputy Executive Director
mnyarko@ihrda.org

949 Brusubi Layout, AU Summit Highway, P.O. Box 1896 Banjul
The Gambia

https://www.ihrda.org/



mailto:beatrice@global-council.org
https://www.global-council.org/
mailto:info@kituochasheria.or.ke
https://kituochasheria.or.ke/
mailto:ijait@hakijamii.com
https://hakijamii.com/
https://www.ihrda.org/

DRAFTING TEAM

The Global Strategic Litigation Council, the Economic and Social Rights Centre - Hakijamii, Kituo
Cha Sheria and the Institute for Human Rights and Development in Africa are supported by a team of

expert lawyers, academics and advocates with lived experience drafting this brief.

Across the team there is particular expertise relating to: climate law and litigation; African human rights
law; international human rights law; public international law; refugee law; and environmental law. The

team includes the following members:

e Johanna Hainana, Climate Scientist with lived experience, Namibia

e Melody Gold Barry-Yobo, Climate Change Advocate with lived experience, Nigeria

e Harj Narulla, Barrister, Doughty Street Chambers and University of Oxford

e Beatrice Njeri, Advocate of the High Court of Kenya, Regional Litigator for Africa, Global
Strategic Litigation Council

e Bella Mosselmans, UK-US dual qualified lawyer, Director, Global Strategic Litigation Council
(LLM, Harvard Law School)

e Nikhita Mani, Legal Fellow, Global Strategic Litigation Council, (JD, Columbia Law School;
LLB, University College London)

e Ijait Aluku, Advocate of the High Court of Kenya, Programme Officer, The Economic and
Social Rights Centre - Hakijamii

e Valentine Mueni, Programme Officer, The Economic and Social Rights Centre - Hakijamii

e Awa Gai, Gambian lawyer, Legal Officer, Institute for Human Rights and Development in
Africa

e Michael Gyan Nyarko, Ghanaian lawyer, Deputy Executive Director, Institute for Human
Rights and Development in Africa

e Raphael Birindwa Rukundabahizi, Congolese lawyer, Legal Officer, Institute for Human
Rights and Development in Africa

e Dr Wambua Kituku PhD, Advocate of the High Court of Kenya, Environmental Law &
Executive Director, Kituo Cha Sheria

e Dr Tamara Wood, Senior Lecturer, La Trobe Law School, La Trobe University and Visiting
Fellow, Kaldor Centre for International Refugee Law, UNSW Sydney

e Francesca Spry, Admitted to practice as solicitor NSW Supreme Court (LLM, King’s College
London; LLB, The University of Sydney)



Ian M. Kysel, US-barred Attorney and Professor, Transnational Disputes Clinic of Cornell Law
School

Harrison Jones, University of Oxford

Dr Marcelo Lozada Gomez, University of Oxford

Dr Cleo Hansen-Lohrey, Lecturer in Law and Refugee Law Researcher, University of Tasmania



EXECUTIVE SUMMARY

The Global Strategic Litigation Council, the Economic and Social Rights Centre - Hakijamii, the
Institute for Human Rights and Development in Africa, and Kituo Cha Sheria respectfully submit
this amicus curiae brief in relation to Request for Advisory Opinion No.001 of 2025: In the matter
of a request by the Pan African Lawyers Union (PALU) for an Advisory Opinion on the obligations

of States with respect to the climate change crisis.

This amicus curiae submission addresses the obligations of African States under the African
Charter on Human and Peoples’ Rights (“African Charter”) and other relevant regional and
international instruments in the context of the climate change crisis. It focuses in particular on the
human rights implications of displacement in the context of climate change and environmental
degradation across the African continent. The legal analysis in this submission is grounded in
testimonies from affected communities in Kenya, Namibia, Nigeria and the Sahel region. These
testimonies illustrate that climate impacts, often compounded by environmental damage and
corporate activity, are resulting in the destruction of homes and farmland, disruption of livelihoods,
loss of ancestral territories, increased exposure to instability and violence, and internal and cross-

border displacement.
The organisations acting as amicus curiae respectfully make the following submissions:

a. States Parties to the African Charter are subject to obligations to respect, protect, promote
and fulfil the rights guaranteed under the Charter, including in the context of climate change

and environmental degradation:

i.  The obligation to respect requires States to refrain from conduct or omissions that
foreseeably cause or exacerbate climate-related harm, environmental degradation,

or displacement.

ii.  The obligation to promote and fulfil requires States to comply with their
mitigation, adaptation and loss and damage obligations, while ensuring access to

information and rights of participation.

iii.  The obligation to protect requires States to exercise due diligence, including to

regulate private actors whose activities contribute to displacement.



Certain vulnerable groups face disproportionate exposure to climate-related harms,
including women and girls, children, Indigenous Peoples, and communities dependent upon
land and natural resources for subsistence and cultural identity. The principle of substantive
equality requires States to adopt targeted and context-specific measures to safeguard these

groups from the heightened risk of displacement, exploitation and violations of their rights.

The right to stay is an emerging and increasingly recognised right of individuals and
communities to remain safely on their land and not be arbitrarily displaced. This right is
derived from the rights to liberty and freedom of movement and residence under Articles 6
and 12 of the African Charter, and reinforced by the Kampala Convention and the UN
Guiding Principles on Internal Displacement, and requires States to prevent conditions that
compel displacement, including those arising from climate change, environmental

degradation, and harmful development activities.

Displacement and other forms of (im)mobility in the context of climate change not only
undermines the right to remain safely on one’s land, but also directly implicates a broader
set of indivisible and interdependent Charter rights. States have duties to respect, protect,
promote and fulfil these implicated rights, which include: the right to a general satisfactory
environment (Article 24); the right to health (Article 16); the right to life (Article 4); the
implied right to adequate housing (Articles 14, 16, 18(1)); the right to property (Article 14);
the right to freely dispose of wealth and natural resources (Article 21); the right to
development (Article 22); and the right to culture (Article 17).

Where States fail to regulate non-state actors they will be in breach of the Charter, which
entails State responsibility. States will be liable if they do not exercise due diligence in
regulating corporations whose conduct contributes to environmental degradation, pollution

or displacement.

Where States fail to take reasonable and proportionate measures to prevent foreseeable
climate-related rights violations, including displacement, they incur State responsibility

under the Charter.

States have obligations across all phases of displacement. Where displacement cannot be
avoided, States must ensure protection and assistance during evacuation and displacement.

They must guarantee participatory and information rights throughout, ensuring that affected



persons are informed, consulted, and able to influence decisions concerning evacuation,
relocation, and assistance. Following displacement, States must secure durable solutions—

whether return, local integration, or relocation—under conditions of safety and dignity.

h. Displacement across international borders also engages States’ international protection
obligations, including under international and regional refugee law, human rights law and
customary international law. Where the impacts of climate change generate or contribute to
events seriously disturbing public order and/or a risk of serious harm, the obligation not to

refoule (remove) a person to a place where they are at risk applies.

On the basis of these submissions, the Court is respectfully invited to provide an Advisory Opinion

as follows:

a. The African Charter must be interpreted as a living instrument, and, pursuant to
Articles 60 and 61 of the Charter, its provisions should be interpreted in light of relevant
international law, including international environmental law, customary international law,
and comparative human rights jurisprudence, in order to address the human rights

implications of climate change.

b. States Parties to the African Charter are subject to obligations to respect, protect,
promote and fulfil the rights guaranteed under the Charter, including in the context of

climate change and environmental degradation.

c. Displacement in the context of climate change engages a range of rights protected
under the African Charter, including the rights to life, dignity, health, housing, property,
development, culture, freedom of movement and residence, and the right of all peoples to a

satisfactory environment favourable to their development.

d. States must recognise and give effect to the right to stay. Individuals and communities
have a right to remain safely on their land and not be arbitrarily displaced, including in the
context of climate change, and must take all reasonable and proportionate measures to

prevent the conditions that lead to displacement.

e. States have heightened obligations to protect vulnerable and marginalised groups,
including Indigenous peoples, pastoralist communities, women, children and communities

whose cultural survival and livelihoods depend on land and natural resources.



States must exercise due diligence to regulate private actors, including corporations and
extractive industries, whose activities contribute to environmental degradation, pollution or

other harms that increase the risk of displacement in the context of climate change.

States must adopt and implement mitigation, adaptation and resilience measures
capable of safeguarding communities exposed to climate risks and ensuring that people are

able, wherever possible, to remain safely on their land in conditions of dignity and security.

Where climate-related harm results in violations of Charter rights, States must ensure
access to effective remedies, including cessation of wrongful conduct, restitution where

possible, compensation, rehabilitation and guarantees of non-repetition.

Where the impacts of climate change generate or contribute to events seriously
disturbing public order and/or a risk of serious harm, States have obligations not to

refoule (remove) a person to a place where they are at risk.
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CHAPTER 1. INTRODUCTION

On 2 May 2025, the Pan African Lawyers Union (“PALU”) submitted to the African Court on
Human and Peoples’ Rights (“the Court”) a request for an Advisory Opinion concerning the
obligations of African States in addressing climate change. The Request was submitted pursuant to
Article 4(1) of the Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights, and in accordance with Rule 82

of the Rules of Court.

The request asks the Court to clarify the obligations of States under the African Charter and other
relevant regional and international legal instruments in responding to the climate crisis and its

impacts on the enjoyment of human rights across the African continent.

Following the filing of the Request, the Court registered the matter as Request for Advisory Opinion
No. 001 of 2025: In the matter of a request by the Pan African Lawyers Union (PALU) for an
Advisory Opinion on the obligations of States with respect to the climate change crisis (“the
Request”). In accordance with its Rules, the Court notified the Request to relevant entities and
invited written observations from those capable of providing information on the questions

submitted to the Court for an advisory opinion.

By procedural directions issued in the course of these proceedings, the Court invited submissions
from interested participants, including organisations seeking leave to participate as amicus curiae.
The Global Strategic Litigation Council, the Economic and Social Rights Centre - Hakijamii, the
Institute for Human Rights and Development in Africa and Kituo Cha Sheria submitted a joint
application for leave to be admitted as amicus curiae on 27 November 2025 under Rule 84(2) of

the Rules of the Court. This request was acknowledged by the Court Registry on 11 February 2026.

In an order issued on 3 December 2025, the Court extended the time limit for the filing of requests
for leave to submit amicus curiae observations and for the filing of written submissions in these

proceedings until 30 March 2026.

The present amicus curiae submission is filed pursuant to those procedural directions. The amici
seek to assist the Court by providing analysis on the human rights implications of displacement and
mobility in the context of climate change in Africa, and on the corresponding obligations of States

under the African Charter and other relevant sources of international law.

11



11. This submission proceeds as follows:
a. Chapter II sets out the interests and expertise of the amici.

b. Chapter III presents testimonies from communities across Africa experiencing the

impacts of climate change and environmental degradation.

c. Chapter IV outlines the legal framework governing the interpretation of the African
Charter, including the role of international law and the jurisprudence of the African human

rights system.

d. Chapter V details the general obligations of States under the Charter in the context of
climate change and displacement, and the heightened obligations owed to vulnerable

groups.

e. Chapter VI examines the Charter rights engaged by displacement in the context of
climate change and the duties of States to respect, fulfil, promote and protect these rights

to prevent, regulate and remedy violations.

f. Chapter VII explores the obligations of States towards internally displaced persons

during and after evacuation and displacement.

g. Chapter VIII analyses the States’ international protection obligations for people

displaced across borders due to climate change.

h. Chapter IX concludes by setting out the propositions on which the amici respectfully

invite the Court to provide guidance in its Advisory Opinion.

12
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13.

14.

CHAPTER II. INTERESTS OF AMICI

This is an amicus curiae (“amicus’”) submitted jointly by the Global Strategic Litigation Council
(“the Council” or “GSLC”), the Economic and Social Rights Centre (“Hakijamii”), the Institute
for Human Rights and Development in Africa (“IHRDA”) and Kituo Cha Sheria, in relation to the
Request for an Advisory Opinion submitted by PALU. The purpose of this brief is to consider State
parties’ obligations regarding climate displacement and related climate mobility issues under the
African Charter on Human and Peoples’ Rights (“ACHPR”) and other relevant regional and

international instruments.

Founded in September 2021, the Council is an international non-profit organisation that empowers
civil society to advance the rights of displaced communities through coordinated strategic litigation
and legal advocacy. In doing so, the Council aims to support the consistent development of
international law relating to displacement worldwide. The Council has a membership of over 700
NGOs, refugee leaders, lawyers, advocates, and academics from 79 countries across every region
of the world. It has regional litigators based in organisations in Africa, the Americas and Asia-
Pacific, who drive and support grassroots and community-centred advocacy and litigation. They
run regional networks made up of a diverse group of experts and organisations with in-depth

expertise in international law as it relates to refugees, migrants and internally displaced persons.

The Council has established itself as an important and expert advocate in advancing the rights of
migrants' and displaced communities across Africa. To provide a few examples it has worked
closely with partners in the region to: prevent the unlawful closures of two of the largest refugee
camps in Kenya; ensure access to the asylum system for thousands of migrants in South Africa;
and establish access to citizenship for refugee children and spouses in Kenya. The Council has
intervened as amicus curiae on matters of regional and international law in States including Kenya,
South Africa and Zambia, and most recently has litigated before the African Commission on
Human and Peoples’ Rights on the increasing pattern of harmful externalization agreements across

the region.

! This brief uses the term “migrant” in the same sense as the African Commission, broadly, to mean, “a person who
is outside of a State of which they are a citizen or national, or, in the case of a stateless person or person of
undetermined nationality, their State of birth or habitual residence.” See African Commission on Human and
Peoples' Rights (ACHPR), African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum
Seekers (20 October 2023), Principle 2.

13
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16.

17.

One of the Council’s key thematic priority areas established by its global membership is climate
displacement. This is in recognition of the serious impact of climate change on migration patterns
and the urgent need to strengthen legal protections for affected communities. The Council defines
climate displacement in line with the ACHPR Guiding Principles on the Human Rights of All
Migrants, Refugees and Asylum Seekers as human mobility “motivated by the adverse effects of

9

sudden- or slow-onset climate impacts,” whether within or across national borders.> Climate
displacement is generally multi-causal, as climate change intersects with other social, economic
and political factors to force people to leave their homes.? Climate mobility involves varying levels

of constraints, agency, and vulnerability, and may be temporary, recurrent, or permanent.*

The Council’s strategic legal work in this area focuses on protecting the rights of displaced
communities and those at-risk of displacement. This includes efforts to prevent climate
displacement, including through advancing recognition of the right to stay and advocating for
effective State mitigation and adaptation measures. Where displacement has already occurred, the
Council works to ensure the rights and agency of affected communities are protected, and to

advance durable solutions and access to justice.

The Council is a leading source of legal expertise in the emerging and rapidly evolving area of

climate displacement law. In May 2025, the Council launched the Climate Mobility Case Database

— a novel tool that tracks jurisprudence from around the world related to climate (im)mobility and
human rights. Drawing on insights from the database, the Council is working with its membership
and affected communities to bring landmark cases that clarify and advance the rights of people
affected by climate change. In this vein, the Council submitted an amicus curiae submission to the
Inter-American Court of Human Rights’ (“IACtHR”) in its Advisory Opinion OC-32/25 of 29
May 2025, Series A No. 32 on climate change and State obligations under the American

Convention on Human Rights (“American Convention”). In those proceedings the Council

2 ibid Principle 2(2).
3 Jane McAdam and Tamara Wood, ‘Kaldor Centre Principles on Climate Mobility” UNSW Law & Justice (2023)
<https://www.unsw.edu.au/content/dam/pdfs/unsw-adobe-websites/kaldor-centre/2023-11-others/2023-11-

Principles-on-Climate-Mobility v-4 DIGITAL Singles.pdf> accessed 28 March 2026, 4.

4 African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers, (n 1) Principle
2(2). The Council also notes the African Commission’s interpretation of the 1969 OAU Refugee Convention, which
is pushing for a more expansive definition than adopted by UNHCR or contemplated by the plain text. See, e.g.,
Principle 2(4) ("The term “refugee” may also apply to those compelled to seek refuge outside their country of origin,
nationality or habitual residence as a result [of] climate change that affects their fundamental rights, regardless of
whether such effects seriously disturb public order.").

14
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18.

convened a coalition of Caribbean civil society organizations to prepare a submission focusing on

States’ obligations to deal with involuntary human mobility under international human rights law.

For this amicus curiae submission, the Council has formed a coalition of civil society organisations
in Africa who serve communities that are at risk of, or experiencing, climate-related displacement,
as well as those facing environmental harm caused by corporate activities. These organisations are

as follows, and they jointly file this Petition alongside the Council:

a. The Economic and Social Rights Centre (“Hakijamii”): Hakijamii was founded in 2004
and is a Kenyan human rights organisation that works with marginalized communities to
advance the progressive realization of economic, social and cultural rights in Kenya. Its key
focus areas include sustainable livelihoods and climate justice, as well as land and housing
rights. Hakijamii recognises the need for community resilience and equitable climate
governance, and works to combat the impact of climate change on environmental and
housing rights and the challenges posed by land degradation, pollution and ongoing disputes
over land use planning, management and ownership, which undermine tenure security,

heighten vulnerability and threaten community livelihoods and resilience.

b. The Institute for Human Rights and Development in Africa (“IHRDA”): IHRDA is a
pan-African non-governmental organisation established in 1998 by human rights lawyers to
promote and protect human rights across the continent and strengthen the effectiveness of
the African human rights system. IHRDA provides pro bono legal services and leads
strategic litigation to support victims of human rights violations in accessing remedies
before national courts and African regional mechanisms. IHRDA also enhances the use of
African human rights instruments through capacity-building initiatives and by producing
and disseminating critical legal resources, including the Case Law Analyser, a multilingual,
freely accessible database of decisions from African supranational human rights bodies.
IHRDA has litigated cases involving large scale displacements at the African Commission
on Human and Peoples’ Rights and hosts the secretariat of the Pro-bono Lawyers Network
for Forcibly Displaced and Stateless Persons aimed at strengthening access to justice for
refugees, asylum-seekers, stateless persons, victims of trafficking, and other forcibly

displaced individuals across the ECOWAS region.

c. Kituo Cha Sheria: Founded in 1973, Kituo Cha Sheria is a Kenyan non-governmental

organisation working to empower the poor and marginalized, and to promote equity and

15



19.

A.

access to justice for all. Kituo Cha Sheria has played a significant role in advancing access
to justice through legal empowerment, strengthening collaboration with justice institutions,
and providing direct legal services. It has been at the forefront of innovatively using the law
as a tool to address societal challenges, and, over the years, it has led and supported
numerous environmental and mobility cases. This includes a pending climate change
petition filed on behalf of the Illchamus and Tugen communities against the Government of

Kenya, addressing the devastating impacts of climate-induced flooding in Lake Baringo.
CHAPTER III. TESTIMONIES OF AFFECTED COMMUNITIES IN AFRICA

This brief is directly informed by the experiences of people and communities impacted by climate
change across the region. This chapter presents a series of case studies and testimonies illustrating
local experiences of displacement and environmental degradation, which inform and ground the

analysis in this brief.

a. Section A presents the testimony of Mrs Melody Gold Barry-Yobo, whose account
illustrates the devastating impacts of decades of oil extraction and corporate-driven
environmental harm on the life, health, livelihood and cultural continuity of the Ogoni

community in Ogoniland, Nigeria.

b. Section B discusses the Sahel region, where rising temperatures and recurrent flooding are
driving large-scale displacement, which is intersecting with food insecurity and armed
conflict to create a severe humanitarian crisis. Together, these examples demonstrate how
climate impacts and corporate-driven environmental degradation are driving displacement,
violations of human rights, and placing countless more at risk of losing their livelihoods

across the African continent.

c. Section C presents Ms Johanna Hainana’s story, whose family endured repeated relocations
due to flooding in Namibia, which exposed them to danger, disrupted education, and severed

ties to their community and ancestral land.

d. Section D details the experiences of affected communities in Kenya, where climate-related
flooding and State-led demolitions have caused widespread displacement and exposed

major gaps in environmental governance.

Climate and environmental pollution in the Niger Delta, Nigeria

16



20. Mrs Melody Gold Barry-Yobo, 34, from Ogoniland in Nigeria’s Niger Delta, a region widely
recognised as one of the most polluted on the planet,’ provides the following statement. She
highlights the devastating joint impacts of climate change and localised environmental pollution

from fossil fuel extraction:

“I am Melody Gold Barry-Yobo, a thirty-four-year-old mother, frontliner, and advocate
for environmental and climate change issues. I was born in the Ogoni communities of the
Niger Delta region of Nigeria, which has a long history of environmental pollution caused
by oil extraction and gas flaring. Ogoniland is recognized as one of the ten most polluted

places on Earth due to the unregulated activities of oil multinational companies like Shell.

The Ogoni people have endured severe climate changes predominantly driven by
environmental degradation from oil extraction, which has intensified the impacts on our
water, soil, land, and overall environment. For example, we drink water contaminated
with benzene, a known carcinogen, at levels 900 times higher than the World Health
Organization's safety standards. I have personally experienced the devastating loss of
my eleven-year-old daughter to leukemia, a form of cancer, which we believe resulted
from toxic substances from the environment that found their way to her bloodstream.

This tragedy has left me heartbroken and has instilled fear in her siblings.

The Ogoni people face significant climate change effects, such as rising sea levels and
flooding, driven by unpredictable rainfall patterns. This disrupts agricultural
productivity, leads to soil erosion, reduces soil fertility, and ultimately results in famine,
hunger, and food scarcity. Many in our community, primarily farmers and fishermen,
have lost their means of livelihood. Several families have also lost their heritage,

ancestral lands, and homes due to extensive environmental degradation.

Communities such as Gbee, K-Dere, Nweemuu, Kpean, and Bodo have been severely

impacted. Goi village has been declared uninhabitable due to pollution and flooding,

5 Matthew Abua Ebim, Otu Jacob Enyia and Edu Lawrence Eko, ‘A Critical Discursive Appraisal of Environmental
Laws in Nigeria and the Reality of Oil Spillage in Ogoniland’ (2026) 23 Veredas do Direito 1, 19; Angela
Bernhardt and Nathalie Gysi, ‘The World's Worst 2013: The Top Ten Toxic Threats,” Blacksmith Institute and
Green Cross Switzerland (2013) <https://www.worstpolluted.org/docs/TopTenThreats2013.pdf> accessed 16
March 2026, 18-19; Christopher B. Obida and others, ‘Counting the cost of the Niger Delta's largest oil spills:
Satellite remote sensing reveals extensive environmental damage with >1million people in the impact zone’ (2021)
775 Sci. Total Environ. 1, 2.
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forcing the entire community to evacuate without any alternative shelter or accommodation
provided by the government. As a result, the Goi community has become an environmental
refugee population, struggling for basic necessities such as arable land, clean water, and
food. This situation has disproportionately affected women and girls, who, as primary
caregivers, are at heightened risk of abuse, rape, and early pregnancies, particularly
among teenagers and youth. The impact of climate migration and lack of access to health

and menstrual hygiene has contributed to period poverty among young girls.

For over seventy years, the Ogoni communities have faced severe violations of our rights,
including our fundamental right to a healthy environment. Our exposure to pollution and
environmental degradation continues to exacerbate climate change impacts. Our right to
life is constantly under threat as our health and well-being are treated as collateral

damage, and we find ourselves deprived of clean water and food.

The displacement and loss of homes, along with the destruction of our ancestral graves,
not only affect our dignity but also alter our history, undermining our very existence.
This situation has violated our right to housing. These rights are enshrined in various
international agreements, including the African Charter on Human and Peoples’ Rights

and the UN Guiding Principles on Business and Human Rights.

Ironically, seventy years later, the Ogoni communities are still fighting for our rights to
health. We face higher prevalence rates of diseases such as cancer, asthma, skin cancer,
cervical cancer, and respiratory issues. Our life expectancy is currently just forty-one
years, one of the lowest in the world. We continue to struggle for our right to self-
determination, particularly regarding the unmitigated extraction of resources, which
prioritizes profit over people and the planet. Access to justice and compensation for
damages remains limited, especially in a country like ours, where the government is often

complacent in addressing these issues.” [emphasis added)].

21. Melody’s account reflects the lived experience of the Ogoni community in Ogoniland and is
corroborated by extensive research documenting the severe environmental degradation and

associated human rights impacts in the region.® These impacts were recognised in the landmark

6 United Nations Environment Programme, ‘Environmental Assessment of Ogoniland’ (2011)
<https://wedocs.unep.org/bitstreams/20db1447-6985-4b9f-a33¢-f49aa87¢2458/download> accessed 28 March 2026;
Mercy Inegbe, ‘Endless Oil Spills’ (2026) Health of Mother Earth Foundation (HOMEF) <https://homef.org/wp-
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case before the African Commission, Social and Economic Rights Action Centre (SERAC) and
Centre for Economic and Social Rights v Nigeria, which found that the widespread pollution arising
from oil extraction in Ogoniland violated multiple rights under the African Charter.” However, over
two decades after this decision, meaningful implementation of the Commission’s recommendations
has been largely absent and, as Melody’s testimony shows, the Ogoni community continues to

suffer from oil-related pollution and its impacts.®
B. Climate mobility challenges across the Sahel region

22. In global terms, States in the Sahel have made a minimal contribution to climate change yet face
some of its worst impacts, including displacement. Temperatures in the Sahel Region are increasing
1.5 times faster than the global average.” Millions of people living across the region have been

displaced because of sudden-onset and slow-onset impacts of climate change.'”

23. In relation to slow-onset climate change impacts, rising temperatures have led to a loss of arable
land. It is estimated that 65% of the Sahel’s arable land has been degraded,!! which is catastrophic
given the heavy reliance on rainfed agriculture in the region. The World Food Programme reports

that 10 million people in the Sahel are suffering from acute food insecurity.'?

content/uploads/2026/02/Endless-Oil-spills-Risk-of-resuming-Oil-extraction-in-Ogoniland-2.pdf> accessed 17
March 2026.

7 Social and Economic Rights Action Centre (SERAC) and Centre for Economic and Social Rights v Nigeria, Comm
No 155/96 (African Commission on Human and Peoples’ Rights, 2001). This case is discussed in detail in the
chapters that follow.

8 Stefaan Smis and Olalekan Bello, ‘Social and Economic Rights Action Centre (SERAC) and the Centre for
Economic and Social Rights (CESR) v Nigeria: two decades on - questioning the continued implementation gap’
(2021) 5 African Human Rights Yearbook 454; Siju Falade, ‘Nothing About Us Without Us: The Ogoni Demand
Environmental Justice and Inclusion in Discussions around Oil Drilling Resumption’ (Corporate Accountability
Lab, February 21, 2025) <https://corpaccountabilitylab.org/calblog/2025/2/21/nothing-about-us-without-us-the-
ogoni-demand-environmental-justice-and-inclusion-in-discussions-around-oil-drilling-resumption> accessed 17
March 2026; Mercy Ette and Martha Agbani, ‘Nigeria: “Water was the source of life; it is now the cause of death” —
the ongoing oil pollution crisis among Ogoni people in the Niger Delta’ Minority Rights Group (2023)
<https://minorityrights.org/resources/trends2023-water-justice-and-the-struggles-of-minorities-and-indigenous-
peoples-for-water-rights-a-planetary-perspective-10/> accessed 17 March 2026.

% Office of the United Nations High Commissioner for Human Rights, ‘Human Rights, Climate Change and
Migration in the Sahel’ (2021) <https://www.ohchr.org/sites/default/files/2021-11/HR-climate-change-migration-
Sahel.pdf> accessed 17 March 2026, 4.

10 Vibhu Mishra, ‘In Africa’s Sahel, conflict and climate change force millions from their homes’ (United Nations,
10 October 2025), <https://news.un.org/en/story/2025/10/1166076> accessed 17 March 2026.

1 Office of the United Nations High Commissioner for Human Rights, ‘Human Rights, Climate Change and
Migration in the Sahel’ (2021) <https://www.ohchr.org/sites/default/files/2021-11/HR-climate-change-migration-
Sahel.pdf> accessed 28 March 2026, 4.

12 World Food Programme, ‘Sahel’ (2026) <https://www.wfp.org/emergencies/sahel-emergency>accessed 17 March
2026.
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24.

25.

26.

Beyond slow-onset impacts, in recent decades sudden-onset weather events in the Sahel have
occurred with increasing frequency and intensity.'* In Niger, from 1980-2000 there were five non-
consecutive years when flooding occurred. By contrast, flooding has occurred in Niger every year
consecutively since 2006."* These extreme weather events have resulted in significant forced
displacement. For example, in 2024, flooding displaced 1.2 million people in Niger,'> 1.3 million
people in Chad,'® and more than 1.1 million people in Nigeria.!” Across the region the threats posed
by climate change have intersected with armed conflict and food insecurity to create one of the
world’s worst humanitarian crises: the UN estimates that 32 million people in the wider Sahel
require urgent humanitarian assistance.!® This is a dynamic that is replicated in various regions

across Africa, underscoring the importance of climate displacement as a key human rights issue.
Climate mobility issues in Namibia

Ms Johanna Hainana, 33, of Oidiya Village, Ongwediva is a graduate student who has witnessed
the impacts of climate-related relocation on her family members and local community. Recurring
floods have disrupted their lives over several years, and she observed firsthand the challenges,
dangers, and emotional toll that climate events imposed on her grandmother, aunt, and younger

cousins.

Between 2004 and 2009, Ms Hainana’s grandmother, aunt, and younger cousins were gradually
relocated from Oidiya Village due to recurring floods. Initially, they were moved to temporary
shelters such as Red Cross foreign Aid Shelters. These shelters lacked proper lighting and space
for studying so her younger cousins were forced to stay with her family in Ongwediva town in

order to continue their education. During this period, some children faced life-threatening

13BN Nka and others., ‘Trends in floods in West Africa: analysis based on 11 catchments in the region’ (2015) 19
Hydrology and Earth System Sciences 4707, 4713, 4717, Lukas Riittinger and others., ‘Africa Climate Security Risk
Assessment’ (Weathering Risk, 26 August 2024)

<https://weatheringrisk.org/sites/default/files/document/ ACRA_Western_Africa_Chapter.pdf> accessed 17 March

2026, 71.
14 Nka and others (n 13) 4713; Climate Change Knowledge Portal, ‘Niger: Natural Disasters’ (World Bank Group,
2026) <https://climateknowledgeportal.worldbank.org/country/niger/natural-disasters-historical> accessed 17 March

2026.

15 Internal Displacement Monitoring Centre, ‘Country Profile: Niger’ (2026) <https://www.internal-
displacement.org/countries/niger/>, accessed 17 March 2026.

16 Internal Displacement Monitoring Centre, ‘Country Profile: Chad’ (2026) <https://www.internal-
displacement.org/countries/chad/> accessed 28 March 2026.

17 Internal Displacement Monitoring Centre, ‘Country Profile: Nigeria’ (2026) <https://www.internal-
displacement.org/countries/nigeria/> accessed 28 March 2026.

18 Mishra (n 10).
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28.

29.

situations, including drowning in floodwaters or snake bites while moving between homes. In 2009,
Ms Hainana’s grandmother was permanently relocated to higher ground, which disrupted family

ties and severed their cultural and ancestral connections to land.

Johanna’s account reflects the lived realities of communities across Namibia and is supported by

extensive documentation on the impacts of climate change in the region.'
Climate displacement in Kenya

Hakijamii documented the testimonies below through its ongoing engagement with communities
affected by environmental governance decisions and climate impacts. Part of this evidence was
gathered during consultations conducted in the context of ecosystem and park management
planning processes in the Lake Nakuru Basin, including multi-stakeholder forums convened by
State authorities such as the Kenya Wildlife Service. Additional references arise from jurisprudence
delivered by members of the Pan-African Association for Judges of Environment, Land and
Labour, a regional judicial network whose members participate in annual trainings by Hakijamii
on environmental and climate governance and the application of human-rights-based approaches

within the framework of economic, social and cultural rights.

In November 2024, the High Court of Kenya addressed displacement arising in the context of
environmental risk management in a case concerning demolitions carried out in several informal
settlements in Nairobi. In a judgment delivered by Justice Jacqueline Mogeni, PAAJELLA
president, the Court held that the forced evictions of residents from Mathare, Mukuru Kwa Ruben,
Gwa Kairu and Kiamaiko were illegal and unconstitutional. The demolitions had been undertaken
in areas identified as riparian and flood-prone, yet were carried out without adequate notice,
meaningful consultation or provision of resettlement safeguards. The Court ordered the

Government to compensate the affected residents for the destruction of homes and property,

19 See generally Jonas Heita, ‘Assessing the Evidence: Migration, Environment and Climate Change in Namibia’
(2018) International Organization for Migration (IOM)
<https://environmentalmigration.iom.int/sites/g/files/tmzbdl141 1/files/documents/Assessing%20the%20Evidence N
amibia_EN.pdf> accessed 28 March 2026; Nico E. Willemse, ‘Climate Landscape Analysis for Children in
Namibia’ (2018), United Nations Children’s Fund (UNICEF),
<https://www.unicef.org/namibia/media/551/file/UNICEF%20Namibia%202018%20CLAC%20Report.pdf>

accessed 28 March 2026; MacKenzie Dove,’Climate Risk Profile: Namibia’ (2021) World Bank Group
<https://climateknowledgeportal.worldbank.org/sites/default/files/2021-08/15931-

WB_Namibia%20Country%20Profile-WEB.pdf> accessed 28 March 2026.
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reinforcing the principle that measures adopted in response to environmental hazards must comply

with constitutional guarantees, including the rights to housing, dignity and due process.*’

30. Residents of the Kibos area in Kisumu County, predominantly from the Nubian community, were
displaced by the State in the context of environmental vulnerability. The residents described long-
standing exposure to flooding associated with the low-lying nature of the settlement and inadequate
drainage, which had already compromised housing, sanitation and livelihoods prior to demolitions
carried out in 2020-2021 by Kenya Railways Corporation in the course of enforcing its asserted
land interests. These conditions magnified the harm caused when homes, schools, places of worship
and small businesses were demolished without adequate notice, meaningful consultation or
provision of alternative land or compensation, resulting in immediate homelessness and prolonged

socio-economic disruption.

31. These accounts formed the basis of a petition filed in 2020 by affected residents.?! In its judgment,
the Environment and Land Court at Kisumu held that the demolitions amounted to unlawful
evictions, emphasising that State authorities bear a positive obligation to comply with due process
requirements and to safeguard affected communities from displacement-related harm.?? This was
upheld on appeal, with the Court of Appeal finding that the rights of the affected residents had been
breached and reinforcing the principle that displacement without lawful, humane and participatory

safeguards violates constitutional and human-rights standards.?

32. Communities living in the Lake Nakuru basin have similarly provided accounts of displacement
caused by sustained flooding and rising lake water levels that have progressively rendered homes,
farms, grazing land and access routes unusable. Residents described repeated loss of shelter,
destruction of crops and forced movement to higher ground without secure tenure or basic services,
noting that flooding now occurs with a frequency and intensity not previously experienced.
Community members reported that these changes have disrupted livelihoods dependent on small-

scale farming and livestock keeping, fractured social networks and increased human—wildlife

2Citizen Digital, ‘High Court orders government to compensate Mathare, Mukuru residents for forced evictions’ (4
November 2024), <https://www.citizen.digital/article/high-court-orders-govt-to-compensate-mathare-mukuru-
residents-for-forced-evictions-n352400>.

2l Kenyan Environment and Land Court at Kisumu (A. Ombwayo, J.), in Petition No. EO0I of 2020 Consolidated
with E004 of 2021 (27th August 2021).

22 ibid. 9-11.

BKenya Railways Corporation v Birah & 14 others (Civil Appeal E206 of 2021) [2025] KECA 545 (KLR) (21
March 2025), paras 44-45.
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conflict as settlements encroach into marginal and unsafe areas. These testimonies are consistent
with publicly documented evidence of anomalous expansion of Rift Valley lakes, including Lake

Nakuru linked to increased rainfall variability and climate change.**

33. In the absence of a binding and publicly accessible framework in Kenya governing climate
adaptation, land use, and community safeguards, affected residents continue to experience climate-

driven displacement without planned relocation, compensation, or durable solutions.

34, The above testimonies illustrate the real and foreseeable risks to Charter rights from which State

obligations arise under the legal framework set out below.
CHAPTER 1V. LEGAL FRAMEWORK FOR INTERPRETING THE AFRICAN CHARTER

35. This chapter sets out the legal framework that should guide the Court in interpreting the African
Charter in the context of displacement linked to climate change. It draws on the Charter’s text, its
purposive interpretive clauses, and the jurisprudence of the African Commission and Court,
together with relevant principles of international and customary law, comparative jurisprudence,
and emerging soft-law standards. By situating the Charter within this wider normative ecosystem,
this section shows that the Court possesses both the mandate and the tools to interpret rights
dynamically, holistically, and in light of the needs of communities most affected by climate change.
It concludes that the Court should adopt an integrated and evolution-oriented interpretive approach,
which recognises the indivisibility of environmental and human rights and reflects the experiences
and vulnerabilities of at-risk populations. This approach should give practical effect to the
preventive, protective and remedial duties of States toward those facing climate-related

displacement.

36. Specifically, Section A sets out the Court’s mandate to apply and interpret the Charter dynamically
and holistically in response to contemporary challenges, including climate change. Section B
addresses the African Commission’s central role in interpreting the Charter through its
jurisprudence. Section C discusses the relevance of international law to Charter interpretation.

Section D sets out the role of customary international law in interpreting the Charter. Finally,

24AFP, ‘Kenyan lake flood displaces thousands, ruins homes and schools’ A/ Jazeera (20 November 2025)
<https://www.aljazeera.com/gallery/2025/11/20/kenyan-lake-flood-displaces-thousands-ruins-homes-and-schools>
accessed 17 March 2026.
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37.

38.

39.

40.

Section E describes the value of soft law and evolving international and regional frameworks in

helping to clarify and advance State obligations under the Charter.
The Court’s mandate to interpret the African Charter holistically

Article 3(1) of the Protocol establishing the African Court grants it broad authority “fo interpret
and apply the provisions of the Charter, this Protocol and any other relevant human rights
instrument ratified by the States concerned.” This confirms the Court’s role as the primary
interpreter of the African human rights system. The Court has emphasized that this mandate must

be exercised in a way that preserves the effectiveness and practical utility of Charter rights.?

In African Commission on Human and Peoples’ Rights v Kenya (Ogiek), the Court affirmed that
the African Charter is a “living instrument” and should be interpreted in light of prevailing social,
scientific, and environmental realities.”” A dynamic and purposive interpretive approach is essential
in areas such as climate change, where harms are systemic, cross-border, and dependent on

evolving scientific evidence.

The Charter’s interpretive clauses reinforce this holistic approach. Article 60 directs the Court to
draw inspiration from international human rights law. Article 61 allows reliance on African
practices, customs, legal precedents, and general principles recognized by African States.?® These
provisions position the Charter within a broader, integrated legal framework in which African

normative values interact with international standards.

Together, these interpretive tools allow the Court to engage with customary international law,
environmental law, and scientific knowledge when necessary to protect Charter rights. This is
especially relevant in the climate context, where State duties must account for impacts on victims,

cross-border risks, and emerging global norms.

23 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African Court on
Human and Peoples’ Rights (adopted 9 June 1998, entered into force 25 January 2004) OAU Doc
OAU/LEG/EXP/AFCHPR/PROT (III), art. 3(1).

21 anganyika Law Society and Legal and Human Rights Centre v Tanzania, App No 009/2011 (African Court on
Human and Peoples’ Rights, 14 June 2013), paras 84—86.

27 African Commission on Human and Peoples’ Rights v Kenya (Ogiek), App No 006/2012 (African Court on
Human and Peoples’ Rights, 26 May 2017) (Merits) (‘Ogiek’), para 162.

28 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986)
(1982) 21 ILM 58 (African Charter), arts. 60—61.
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45.

The Court’s mandate therefore enables it to clarify State obligations concerning climate change,

particularly in the context of displacement, including:
a. the relationship between Charter rights and environmental norms;
b. duties owed to individuals, peoples, and future generations; and
c. positive, preventive, and remedial measures needed to address foreseeable climate harms.

This integrated framework ensures that the Court can interpret the Charter with accuracy,

consistency, and responsiveness to contemporary African and global developments.
The role of the African Commission’s jurisprudence

The African Commission holds a central place in the interpretation of the Charter. Although its
decisions do not bind the Court, Article 61 expressly authorizes the Court to rely on the
Commission’s jurisprudence as persuasive authority.?’ This reflects the Commission’s long-
standing interpretive role prior to the Court’s establishment and the cohesive structure of the

African human rights system.

The Commission’s jurisprudence confirms that States have positive obligations to prevent
environmental harm and protect affected communities. In SERAC v Nigeria, the Commission
established key principles on environmental protection, including State duties to prevent pollution,
regulate private actors, protect communities from environmental harm, and ensure participation
and access to information.*® These principles form the foundational elements of State responsibility

in the climate context.?!

The Commission has also developed doctrine on collective rights and peoples’ rights that is
essential for understanding climate-related harms. In Endorois v Kenya, it recognized the intrinsic
link between land, culture, identity, and survival for many African communities.* These rights are
increasingly threatened by climate impacts that undermine ecosystems, land access, and cultural

continuity.

2 ibid. art. 61.

30 SERAC v. Nigeria (n 7) paras 52, 53, 57.

31 ibid. paras 44-53.

32 Centre for Minority Rights Development (Kenya) and Minority Rights Group International on behalf of the
Endorois Welfare Council v Kenya, Comm No 276/2003 (African Commission on Human and Peoples’ Rights,

2010).
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47.

48.

49.

The Commission has further acknowledged that the Charter implicitly encompasses obligations to
future generations through its collective-rights structure and African customary values emphasizing
stewardship and continuity.*® This principle is relevant where climate harms are long-term and

intergenerational.

The African Court has often drawn on the Commission’s findings. In Ogiek, the Court relied on the
Commission’s reasoning on indigenous land tenure and environmental protection.** In Association
pour le Progres et la Défense des Droits des Femmes & IHRDA v Mali, the Court drew upon
Commission jurisprudence to interpret positive obligations and collective rights.*> The
Commission’s jurisprudence provides indispensable guidance for interpreting Charter obligations
in the climate context. It offers a structured foundation for assessing duties owed to present and
future generations, including displaced populations and communities dependent on land and natural

resources.
The Vienna Convention and international law as interpretive frameworks

Articles 60 and 61 of the Charter require that its provisions be interpreted in harmony with
international law.*® The Court regularly applies the Vienna Convention on the Law of Treaties
(“VCLT”), especially Articles 31 to 33, as the authoritative guide to treaty interpretation.’’ In
Ogiek, the Court used these provisions to interpret the Charter in light of its object, purpose, and
context.®® Decisions such as Tanganyika Law Society v Tanzania and APDF v Mali reaffirm the

Court’s integrated interpretive approach.®

A central VCLT principle is Article 31(3)(c), which requires Courts to consider relevant rules of
international law applicable between the parties.*’ This is particularly important because all African

Union Member States are parties to the United Nations Framework Convention on Climate Change

33 African Charter on Human and Peoples’ Rights, (n 28) arts 19-24; SERAC v Nigeria (n 7) para 52.

3% Ogiek (Merits) (n 27) paras 124-131.

3 Association pour le Progrés et la Défense des Droits des Femmes (APDF) & IHRDA v Mali, App No 046/2016
(African Court on Human and Peoples’ Rights, 11 May 2018).

36 African Charter on Human and Peoples’ Rights (n 28) art. 60.

37 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1115
UNTS 331), arts 31-33 [hereinafter VCLT]

3 Ogiek (Merits) (n 27) paras 88-93

3 Tanganyika Law Society v Tanzania (n 26); APDF & IHRDA v Mali (n 35).

YVCLT (n 37) art 31(3)(c).
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51.

52.

(“UNFCCC”)*" and nearly all have ratified the Paris Agreement. These instruments contain
obligations regarding mitigation, adaptation, resilience, and protection of vulnerable populations.
Customary environmental principles such as prevention, due diligence, precaution, and

intergenerational equity are also widely recognized and therefore inform Charter interpretation.*?

This Court has also drawn on comparative jurisprudence to inform its interpretation of Charter
rights. For example, in Ogiek (Reparations), it relied on Inter-American Court decisions and UN

treaty body findings to clarify principles on land rights, environmental harm, and remedies.*

The relevance of comparative jurisprudence is further underscored by the Inter-American Court of
Human Rights' Advisory Opinion OC-23/17 on the Environment and Human Rights, which clarified
that States have obligations to prevent significant environmental damage, including cross-border
harm. It affirmed that the rights to life, personal integrity, and a healthy environment require States
to adopt preventive measures, ensure access to information, conduct environmental impact
assessments and cooperate to address transboundary risks. The Advisory Opinion also articulated
principles of precaution, non-regression, intergenerational equity, and heightened protection for
vulnerable groups. These principles are part of international environmental law and are therefore
“relevant rules of international law applicable in the relations between the parties” within the
meaning of Article 31(3)(c) of the VCLT, guiding the interpretation of Charter rights in the climate

context.**

Treaties, customary norms, and global jurisprudence therefore clarify State obligations and guide
the Court in interpreting Charter rights affected by climate impacts. This integrated approach assists
the Court in articulating State obligations concerning the human rights implications of climate

change with clarity and authority.

Customary international law and general principles

41 United Nations Framework Convention on Climate Change (UNFCCC) (1992), 1771 UNTS 107, entered into
force 21 March 1994

42 Pulp Mills on the River Uruguay (Argentina v Uruguay) (Judgment) [2010] ICJ Rep 14 paras 101-197; Inter-
American Court of Human Rights, The Environment and Human Rights, Advisory Opinion, (IACtHR, 15 November
2017) OC-23/17 (‘IACtHR Climate AQ’).

BAfrican Commission on Human and Peoples’ Rights v Kenya (Ogiek) (Reparations), App No 006/2012 (African
Court on Human and Peoples’ Rights, 23 June 2022) (‘Ogiek (Reparations)’) paras 57—65

“TACtHR Climate AO (n 42) paras 59-104, 113-117, 121-123.
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Customary international law is an integral part of Charter interpretation under Article 61, which
permits reliance on general principles recognized by African States and African practices consistent
with international norms.* African States have consistently endorsed principles of environmental
protection, sustainable development, and intergenerational responsibility. These values appear in
Charter provisions such as Articles 21 and 24,% as well as in regional instruments like the African
Convention on the Conservation of Nature and Natural Resources (2003), the Maputo Protocol,
and the African Union Climate Change and Resilient Development Strategy.*” Such widespread

practice, combined with opinio juris, confirms their customary status.

Globally, customary principles of international environmental law, including prevention, due
diligence, precaution, sustainable development, non-regression, and intergenerational equity, are
recognized by the International Court of Justice (“ICJ”), regional courts, and UN bodies.*® The
interpretive significance of customary international environmental law is further reinforced by the
ICJ’s Advisory Opinion on the Obligations of States in Respect of Climate Change (2025). The ICJ
affirmed that States have an obligation to take all appropriate measures to prevent significant
contributions to climate harm, including by adopting mitigation and adaptation measures consistent
with the best available science.*’ It clarified that due diligence obligations under international law
require States to regulate private actors, reduce emissions in line with the primary global
temperature goal, protect vulnerable populations and cooperate in addressing transboundary

climate risks.>°

The ICJ also emphasized the principle of equity and the particular obligations owed to developing
countries and future generations.”' These findings confirm that core environmental principles;
prevention, due diligence, precaution, equity and intergenerational responsibility, form part of

general international law and must therefore inform the interpretation of State duties under the

45 African Charter on Human and Peoples’ Rights (n 28) art. 61

46 ibid. arts 21 and 24

47 African Convention on the Conservation of Nature and Natural Resources (Revised Version) (July 11, 2003 ,
entered into force July 23, 2016 ) (2003 Revised African Nature Convention), preamble; Protocol to the African
Charter on Human and Peoples' Rights on the Rights of Women in Africa (adopted 1 July 2003, entered into force
25 November 2005), art 18 [hereinafter Maputo Protocol]; African Union, ‘Climate Change and Resilient
Development Strategy and Action Plan (2022-2032)’ (2022).

* Pulp Mills (n 42); Gabcikovo-Nagymaros Project (Hungary/Slovakia) (Judgment) [1997] ICJ Rep 7 paras 140—
142; Inter-American Court, Advisory Opinion OC-23/17 (n 42)

YObligations of States in Respect of Climate Change (Advisory Opinion) ICJ (23 July 2025), para 258.

ibid. paras 95, 135-138, 218 and 246.

Slibid. para 157.
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African Charter.’? Given the systemic nature of climate change, they are essential to defining State

obligations under the Charter.

56. Although the African Charter does not articulate formal thresholds for the activation of positive
duties, Articles 1,2-4, 18(3), and 24, read purposively, provide guidance. These provisions indicate
that State obligations are triggered where there is a real and foreseeable risk to the enjoyment of
protected rights. The Commission’s decisions in SERAC and Endorois confirm that due diligence
requires States not only to respond to actual violations but to adopt proactive measures to secure
rights, including regulating private actors and ensuring that development policies are participatory,

equitable, and transparent.”

57. Article 18(3) provides that “the State shall ensure the elimination of every discrimination against
women and also ensure the protection of the rights of the woman and the child as stipulated in
international declarations and conventions.” While the provision is textually framed around
women and children, subsequent Commission jurisprudence and African human rights instruments
have developed a vulnerability-sensitive approach.>* This approach recognises that positive duties
intensify where structural inequality increases exposure to risk, including for older persons, persons
with disabilities and other groups disproportionately affected by climate impacts and displacement.
In this sense, factors such as imminence, vulnerability, contribution to risk, significance of potential
harm and the State’s knowledge operate not as external tests, but as practical expressions of the

Charter’s preventive and protective logic.

58. This Court has previously used general principles to fill normative gaps and clarify obligations. In
Ogiek (Reparations), this Court drew on principles of environmental stewardship and collective

land tenure.” In other cases, the Court relied on due diligence, proportionality, and prevention.

32 ibid. para 457; See also UNGA Res 77/276 (29 March 2023) UN Doc A/RES/77/276; Obligations of States in
Respect of Climate Change (Request for Advisory Opinion transmitted to the Court pursuant to General Assembly
resolution 77/276 of 29 March 2023).

53 SERAC (n 7) paras 57-58; Endorois (n 32) paras 277-278.

4 See generally African Commission on Human and Peoples’ Rights, Report of the African Commission’s Working
Group of Experts on Indigenous Populations/Communities (2005) INGIA/ACHPR, SERAC (n 7), Ogiek (Merits) (n
27), Endorois (n32), Batwa (n 145) which acknowledged Indigenous communities as vulnerable or marginalized
groups entitled to heightened protection.

55 Ogiek (Reparations) (n 43) paras 57-65.

56 African Commission on Human and Peoples’ Rights v Libya, App No 002/2013 (African Court on Human and
Peoples’ Rights, 3 June 2016); Actions pour la Protection des Droits de I'Homme (APDH) v Céte d’Ivoire, App No
001/2014 (African Court on Human and Peoples’ Rights, 18 November 2016).
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59.

60.

61.

62.

This confirms the relevance of using customary norms to interpret States’ climate-related

obligations.

Climate harms are cumulative, cross-border, and severe. Customary law ensures that the Court’s
interpretation remains responsive and grounded in contemporary realities and supports a coherent

framework for preventive, adaptive, protective, and remedial duties.
Soft Law and Emerging International Standards

Soft law instruments also assist in interpreting the Charter. Article 60 permits reference to relevant
sources of international law, and Article 61 allows reliance on doctrine and African practice.®’ Soft
law can be especially valuable in the climate context because scientific and policy developments
often outpace binding treaty law. The UNFCCC, Paris Agreement, COP decisions, and relevant
soft-law materials articulate key principles relating to mitigation, adaptation, resilience, precaution,

and intergenerational equity.>®

African regional soft law, including the AU Climate Change and Resilient Development Strategy,
Agenda 2063, and various declarations on sustainable development, express shared African
commitments to environmental integrity and resilience.” The African Commission in particular
has developed applicable soft law instruments considering the protection of the rights of migrants
in the context of climate change — the 2023 African Guiding Principles on the Human Rights of
Migrants, Refugees and Asylum-Seekers — which among other things define “climate migrants”
and consider application of the African Charter to the context of climate-induced human mobility.*
These materials reflect African normative practice and support a forward-looking interpretation of

the Charter.

Soft law therefore ensures that the Court’s interpretation remains aligned with contemporary
knowledge and evolving environmental standards and helps clarify State obligations where binding

treaty instruments are still developing.

57 African Charter on Human and Peoples’ Rights (n 28) arts 60-61.

38 UNFCCC Conference of the Parties, Decision 1/CP.21 (2015) adopting the Paris Agreement.

% African Union, ‘Climate Change and Resilient Development Strategy and Action Plan (2022-2032)’ (2022) ;
African Union, ‘Agenda 2063: The Africa We Want’ (2015); African Charter on Democracy, Elections and
Governance (adopted 30 January 2007, entered into force 15 February 2012), preamble and arts 2—3

0 African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1).
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63. In conclusion, the combined sources of law described above create a comprehensive interpretive
structure for understanding Charter obligations in the context of climate change.®' The Charter
provides the normative foundation. The Commission offers doctrinal guidance. International
treaties supply specific obligations. Customary law and general principles articulate foundational

duties. Soft law can assist in identifying emerging normative standards.

64. Together, in this amicus brief, they will enable the Court to identify and articulate the preventive,
adaptive, protective, and remedial duties of African States. These include preventing foreseeable
climate harms, adopting reasonable mitigation and adaptation measures, protecting displaced and
at-risk populations, ensuring participation and access to information, and providing remedies where
violations occur. A holistic interpretive approach will allow the Court to respond effectively,
ensuring that the protection of human and peoples’ rights remains aligned with contemporary

African and global understandings of climate justice.®?

CHAPTER V. OVERVIEW OF STATE DUTIES UNDER THE AFRICAN CHARTER RELATED
TO CLIMATE DISPLACEMENT

65. This chapter sets out the scope and content of State obligations under the African
Charter as they arise in situations of climate-related displacement. It proceeds in two parts.
Section A examines the general obligations imposed by Article 1 of the Charter, including
the duties to respect, protect, promote, and fulfil Charter rights, and explains how these
obligations operate in relation to displacement in the context of climate change. Section B
then considers the heightened obligations owed to particularly vulnerable groups, including
Indigenous Peoples, women, and children, whose rights are disproportionately affected by

climate impacts and displacement.
A. State Obligations to recognise and give effect to rights under the African Charter

66. Article 1 of the African Charter places a responsibility on State parties to “recognise the rights,

duties and freedoms enshrined in the Charter” and “undertake to adopt legislative or other

61 African Charter on Human and Peoples’ Rights (n 28) preamble and arts 1-4, 21, 22, 24.
92African Commission on Human and Peoples’ Rights, Resolution 372 on Climate Change and Human Rights in
Africa ACHPR/Res.342(LVIIN2016 (20 April 2016).
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67.

measures to give effect to them.” This dual requirement reflects both negative and positive
dimensions of State obligations. The duty to recognise the rights set out in the Charter corresponds
to the negative obligation to respect, which requires States to refrain from interfering with those
rights. The obligation to adopt legislative and other measures to give effect to the Charter reflects
the positive obligations to protect, promote, and fulfil by requiring States to take active steps to

ensure the realisation of the rights guaranteed.

In the SERAC case, the African Commission reinforced this understanding by clarifying that the
Charter’s rights provisions impose these four main duties, namely, duties to: respect, fulfil, promote
and protect the rights guaranteed by the Charter.® Failure to comply with any of these obligations
constitutes a violation of Article 1 of the African Charter.® In relation to displacement in the context

of climate change, these duties can be understood as follows:

a. The duty to respect obliges States to refrain from actions that interfere with the enjoyment
of Charter rights. As the African Commission has noted in its discussion of economic,
social, and cultural rights, the duty to respect also requires States to take positive measures
to ensure that all branches of government—Iegislative, executive, and judicial—at every
level, as well as all organs of the State, do not violate these rights.® In the context of
displacement, this requires States to avoid actions or omissions that foreseeably create
conditions forcing people to leave their homes, including through disruption of access to
land, resources or ecological systems essential to their survival and dignity. States must also
adopt legislative, regulatory and institutional safeguards, such as mandatory environmental
impact assessments, so that no government branch or organ directly or indirectly contributes

to displacement.

03See SERAC (n 7) para 44: “Internationally accepted ideas of the various obligations engendered by human rights
indicate that all rights “both civil and political rights and social and economic” generate at least four levels of duties
for a state that undertakes to adhere to a rights regime, namely the duty to respect, protect, promote and fulfil these
rights. These obligations universally apply to all rights and entail a combination of negative and positive duties. As a
human rights instrument, the African Charter is not alien to these concepts and the order in which they are dealt with
here is chosen as a matter of convenience and should in no way imply the priority accorded to them. Each level of
obligation is equally relevant to the rights in question.”

% ACHPR, Abdel Hadi, Ali Radi and Others v. Sudan (Communication No. 368/09, 54th Ordinary Session), para

92.

8SACHPR, Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the African
Charter on Human and Peoples’ Rights (24 October 2011), para 6.
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b. The duty to fulfil requires States to take positive measures to enable the effective enjoyment
of Charter rights. In particular, it requires that the State “move its machinery towards the
actual realisation of the rights.”® This obligation is particularly significant in the context of
climate change, where rights violations may arise not from a single act or omission, but
from the cumulative effects of environmental degradation and climate impacts. In the
context of climate-related displacement, this means that, beyond abstaining from harmful
conduct, States must actively create and/or maintain conditions that allow people,
particularly those with a distinctive attachment to their territory, such as Indigenous Peoples,
Tribal Peoples and pastoralist communities,®” to remain on their land in conditions of dignity
and security. This encompasses measures to limit further climate harm, strengthen the
capacity of affected communities to adapt, and provide support to those whose rights have

been adversely affected.®

c. The duty to promote is a positive obligation requiring the State to create conditions that
enable individuals to realize their rights and freedoms by, for example, “promoting
tolerance, raising awareness, and even building infrastructures.”® The African Commission
has noted, in the context of its discussion on economic, social and cultural rights, that this
requires States to “adopt measures to enhance people’s awareness of their rights, and to
provide accessible information relating to the programmes and institutions adopted to realise
them”” In the climate displacement context, the duty to promote requires States to ensure

access to information, meaningful participation, and public awareness in environmental

% SERAC (n 7) para 47.

67 See State Reporting Guidelines and Principles on Articles 21 and 24 of the African Charter on Human and
Peoples’ Rights Relating to the Operations of the Extractive Industries (African Commission on Human and
Peoples’ Rights, 22 May 2017), para 54 (“The application of the duty to fulfil should be applied with due regard to
the need to prioritize the interests of vulnerable sections of society”) [hereinafter State Reporting Guidelines and
Principles on Articles 21 and 24].

%8See ibid para 55 (“With respect to Article 24, the duty to fulfil entails that States make the necessary investments
for the conservation and improvement of the environment. Where the environment is endangered as a result of
natural developments, this also entails that States, within their available means, should initiate works for the
rehabilitation of the endangered environment including through collaboration with local and international actors that
have the technical capacity for such works.”); University of Colorado Boulder, White Paper: Towards Human
Rights Climate Commitments (2022) ,https://www.colorado.edu/globalclimatesummit/white-paper-towards-human-
rights-climate-commitments accessed 20 March 2026.

SERAC (n 7) para 46.

OACHPR, Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the African
Charter on Human and Peoples’ Rights (n 28) para 8.
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68.

69.

decision-making, particularly for communities whose survival and cultural integrity are

closely tied to land and natural resources.”!

d. The duty to protect is a positive obligation that requires the State to ensure that third parties
do not violate or interfere with human rights. In the climate context, this requires States to
regulate corporations, extractive industries, and other private actors whose activities
intensify climate risks, pollute ecosystems, or threaten communities with displacement. As
part of their duty to protect, States must also take all appropriate measures to ensure that

those affected by corporate-driven environmental harm have access to effective remedies.

Within this framework, State duties under the Charter in relation to climate-displacement carry
both a negative and positive dimension. States must both refrain from policies or actions that create
risk of displacement, and regulate private actors, natural resource exploitation, and development
processes to ensure that such risks do not materialise. Due diligence therefore requires proactive
governance, including land-use planning, resilience measures, access to information, and support
for adaptive capacity. These measures are necessary to ensure that at-risk communities are not

placed in a position where leaving their homes becomes the only means of survival.
Heightened obligations towards vulnerable groups

States have heightened obligations under the African human rights system and international law in
relation to vulnerable individuals or groups, such as Indigenous Peoples, women and children.”
This is particularly relevant in a displacement context, where Indigenous communities are
specifically vulnerable owing to their deep connection to and dependence on land. The express
recognition of collective rights in the African Charter shows the intention to draw a distinction

between traditional individual rights from the rights that can only be enjoyed in a collective manner,

7! African Charter on Human and Peoples’ Rights (n 28) arts. 9, 25. see also State Reporting Guidelines and
Principles on Articles 21 and 24, para 52 (“As part of the duty to promote, States are accordingly required to ensure
that the public is availed adequate opportunities for consultation about and rich and rigorous participation in
decision-making processes on plans for both industrial exploration and extraction of natural resources and other
large-scale activities with potential environmental and social impacts”).

"2See generally Treva Braun and Lucy Mulvagh, The African Human Rights System: A Guide for Indigenous
Peoples ( Forest Peoples Programme, 2008)
<https://www.forestpeoples.org/fileadmin/uploads/fpp/migration/publication/2010/08/africanhrsystemguideoctO8en

g.pdf> accessed 17 March 2026; Alexander H. E. Morawa, ‘Vulnerability as a concept of international human rights
law’ (2003) 6 Journal of International Relations and Development 139-155; African Commission on Human and
Peoples’ Rights, Report of the Working Group of Experts on Indigenous Populations/Communities in Africa (2003),
adopted by ACHPR/Res.65(XXXIV)03; Ogiek (n 27) para 112
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70.

71.

72.

which is especially important for Indigenous Peoples given the communal nature of their identity,

culture, and relationship to land.”

A number of international instruments recognise that States have special obligations towards
indigenous communities. The United Nations General Assembly Declaration 61/295 on the Rights
of Indigenous Peoples (“UNDRIP”)™ has been used by the Court and the African Commission to

interpret Charter obligations.”

Numerous articles in UNDRIP relate to displacement. Article 8 recognises the link between the
right to culture and the prevention of actions which interfere with this right including those which
have “the aim or effect of dispossessing them of their lands, territories or resources”.’® Article 10
requires States to prevent the forcible removals of Indigenous Peoples from their lands and
territories. Article 25 recognises the “distinctive spiritual relationship” Indigenous Peoples may
have with their lands and that they have the right to “maintain and strengthen” this relationship
“and to uphold their responsibilities to future generations in this regard”. Article 26 recognises the
right of traditional ownership over land, territories and resources’’ and that this right includes “the
right to own, use, develop and control the lands, territories and resources that they possess by

reason of traditional ownership”.®

Importantly, States must give legal recognition to these lands, territories and resources.” UNDRIP
also recognises that “Indigenous Peoples have the “right to the conservation and protection of the
environment and the productive capacity of their lands or territories and resources”.®® Accordingly,
“States shall take effective measures to ensure that no storage or disposal of hazardous materials
shall take place in the lands or territories of indigenous peoples without their free, prior and

99981

informed consent and “take effective measures to ensure, as needed, that programmes for

3Kealeboga N Bojosi and George Mukundi Wachira‘Protecting Indigenous Peoples in Africa: An Analysis of the
Approach of the African Commission on Human and Peoples’ Rights’ (2006) 6 African Human Rights Law Journal
382, 401.

74UNGA Res 61/295 (13 September 2007) adopted by 143 votes to 4; 11 abstentions).

5Qgiek (n 27) paras 125-127, 131, 137; Advisory Opinion of the African Commission on Human and Peoples’
Rights on the United Nations Declaration on the Rights of Indigenous Peoples (African Commission on Human and
Peoples’ Rights, 12 May 2007) (UNDRIP Advisory Opinion).

76 UNDRIP UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples, GA Res
61/295, UN Doc A/RES/61/295 (13 September 2007), art 8(1)(b).

7 ibid art 26(1).

78 ibid art 26(2).

7 ibid art 26(3).

80 ibid art 29(1).

81 ibid art 29(2).

35



73.

74.

75.

monitoring, maintaining and restoring the health of indigenous peoples, as developed and

implemented by the peoples affected by such materials, are duly implemented”.**

UNDRIP also deals with the rights of Indigenous Peoples where such traditional lands have been
confiscated, taken, occupied, used or damaged in situations lacking the free, prior and informed
consent of Indigenous Peoples. In such circumstances, “Indigenous peoples have the right to
redress, by means that can include restitution or, when this is not possible, just fair and equitable

compensation” ¥

The African Commission in its 2007 Advisory Opinion endorsed UNDRIP observing that its
obligations have found similar expression in African treaties.®® This included Article 21 of the
African Charter and the African Convention on the Conservation of Nature and Natural

Resources.®

The Indigenous and Tribal Peoples Convention, as the precursor to UNDRIP, is a useful tool for
further understanding the content of States’ specialised obligations towards Indigenous Peoples. 3¢
In particular, Part II of the Convention which directly addresses land, is particularly relevant in the
context of this amicus. Article 13 explicitly acknowledges “the “special importance for the cultures
and spiritual values of the peoples concerned of their relationship with the lands or territories,
both as applicable, which they occupy or use, and in particular the collective aspects of this
relationship” which governments are obligated to respect.®” Article 14 requires that “The rights of
ownership and possession of the peoples concerned over the lands which they traditionally occupy
shall be recognised”.®® Article 16 provides that Indigenous Peoples “shall not be removed from the

789 except for where it is “necessary as an exceptional measure” . In

lands which they occupy
situations of relocation, this must take place “only with their free and informed consent” ' A right

to return to traditional lands is enshrined®”® and when not possible “these peoples shall be provided

82 ibid art 29(3).

8 ibid art 28(1).

8 UNDRIP Advisory Opinion (n 75); para 35.
85 ibid paras 34 - 35.

% Indigenous and Tribal Peoples Convention, 1989 (No 169) (adopted 27 June 1989, entered into force 5 September
1991) 1650 UNTS 383.

87 ibid art 13(1).

8ibid art 14(1).

¥ibid art 16(1).

0 ibid art 16(2).

° ibid art 16(2).

%2 ibid art 16(3).
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78.

in all possible cases with lands of quality and legal status at least equal to that of the lands
previously occupied by them, suitable to provide for their present needs and future development”

or with compensation under appropriate guarantees.”

States also have heightened obligations in situations of climate-related displacement in relation to
other vulnerable groups. The Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (“Maputo Protocol”) guarantees women the right to equal access to
housing and to adequate living conditions in a healthy environment,” as well as the right to live in
a healthy and sustainable environment.” It also protects women's right to food security, which
includes access to clean drinking water, sources of domestic fuel, land, and the means to produce

nutritious food.*

The Convention on the Elimination of All Forms of Discrimination against Women (“CEDAW?”),
which has wide acceptance on the African continent, contains obligations aimed at eliminating
discrimination against women.”’ Special protection measures in relation to displacement can be
drawn from the general obligations in CEDAW as well as from its specific obligations. For
example, Article 14 is relevant for displacement situations interfering with the right to adequate
housing. In accordance with that obligation “‘States Parties shall take all appropriate measures to
eliminate discrimination against women in rural areas in order to ensure, on a basis of equality of
men and women, that they participate in and benefit from rural development and, in particular,
shall ensure to such women the right ... To enjoy adequate living conditions, particularly in relation

to housing, sanitation, electricity and water supply, transport and communications”.*®

States also have heightened obligations towards children which can be engaged in situations of
displacement in the context of climate change, including those found in the Convention on the
Rights of the Child (“CRC”). For example, Article 27 requires States Parties to “recognise the right

of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and

%3 ibid art 16(4).

%Maputo Protocol (n 47), art 16

% ibid art 18. This provision obliges States to promote women’s participation in environmental planning and
management, support research and development in new energy sources, protect women’s indigenous knowledge,
and ensure safe regulation and disposal of waste, including toxic substances.

% ibid art 15.

97See Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979,
entered into force 3 September 1981) 1249 UNTS 13, article 2.

%ibid art 14(2)(h).
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social development”.®® The CRC also recognises how some individuals or communities may have
intersecting levels of vulnerability and thus can engage States’ heightened levels of obligations in
multiple ways. For example, Article 30 provides that “In those States in which ethnic, religious or
linguistic minorities or persons of indigenous origin exist, a child belonging to such a minority or
who is indigenous shall not be denied the right, in community with other members of his or her
group, to enjoy his or her own culture, to profess and practise his or her own religion, or to use his
or her own language”. Thus, States must adopt measures which address these intersecting

vulnerabilities.

CHAPTER VI. STATE OBLIGATIONS TOWARDS CLIMATE-AFFECTED COMMUNITIES

79.

80.

81.

AND THOSE AT RISK OF DISPLACEMENT

Expanding on the duties outlined above, this chapter examines how climate change and
displacement implicate the rights of affected communities and trigger States’ obligations to respect,
fulfil, promote, and protect those rights. Section A examines the emerging right to stay and to not
be displaced, derived from the Charter rights to freedom of movement, residence and liberty. The
norm finds direct textual expression in the Kampala Convention and UN Guidelines on Internal
Displacement and requires States to avoid creating conditions that force people to leave their land

and prevent arbitrary displacement.

In this context, Section B examines the duty to respect the rights of those at risk of displacement.
It demonstrates that displacement in the context of climate change implicates several
interdependent Charter rights. Drawing from jurisprudence of this Court and the African
Commission, alongside comparative authority from the IACtHR, the ICJ, and broader international
human rights law, it shows that States bear duties not only to refrain from actions that violate the
Charter by degrading the environment and generating risks of displacement, but also to take the

necessary measures to ensure that no State conduct or omission causes displacement.

Section C explores the duty of States to fulfil and promote Charter rights by taking ambitious and
proactive measures to ensure that people and communities can remain in their homes safely and

with dignity. This includes reducing emissions, enhancing the capacity of communities to adapt to

% ibid art 27(1).
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82.

83.

&4.

85.

climate change, restoring the rights of those already harmed, ensuring access to information, and

facilitating meaningful participation in environmental and development decision-making.

Finally Section D discusses the duty to protect people from the actions of third-parties, including
by regulating private actors and industries whose activities contribute to environmental degradation
and displacement, and by ensuring access to effective remedies when such harms result from their

conduct.
The right of people to remain safely on their land

This right of people to remain safely on their land - also referred to as ‘the right to stay’ - is
increasingly recognised across the African human rights system, international human rights law,
and soft law instruments, including in the climate context. This right is closely connected to the
right to freedom of movement as enshrined in Article 12(1) of the Charter. Article 12(1) guarantees
the right to freedom of movement and residence for every person within the borders of a State. This
encompasses the right to freely choose one’s residence.!® This right is complementary to the right
to liberty (Article 6), since forcing people to leave their homes directly deprives them of their

freedom.'"!

The Commission has emphasised this link in its jurisprudence. In Sudan Human Rights
Organisation & Centre on Housing Rights and Evictions (COHRE) v. Sudan, the Commission
stressed that forced displacement violates the right to liberty and freedom of movement when
people cannot return home due to insecurity or the destruction of their dwellings.!”® Life in
internally displaced person or refugee camps, it stated, “cannot be synonymous with the liberty
enjoyed by a free person in normal society.”'” The resulting loss of livelihood, education, and
family separation due to displacement further violated the right to development under Article 22

and the protection of the family under Article 18(1).!*

The right to freedom of movement is also enshrined in a range of international human rights

instruments. The Universal Declaration of Human Rights (“UDHR”) recognises that “/e/veryone

100A CHPR, General Comment No. 5 on the African Charter on Human and Peoples' Rights: The Right to Freedom
of Movement and Residence (Article 12(1)) (10 November 2019), para 11.

0IACHPR, Sudan Human Rights Organisation & Centre on Housing Rights and Evictions (COHRE) v. Sudan
(2009) AHRLR 153 (ACHPR 2009), para 177.

12COHRE (n 101) para 177.

103 ibid.

104 ibid paras 216, 224.
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has the right to freedom of movement and residence within the borders of each State”.'® Similarly,
Article 12(1) of the International Covenant on Civil and Political Rights (“ICCPR”) guarantees
that “[e/veryone lawfully within the territory of a State shall, within that territory, have the right

106 The Human Rights Committee

to liberty of movement and freedom to choose his residence.
(“HRC”) has interpreted these provisions as encompassing “protection against all forms of forced
internal displacement.”'®’ Soft law instruments also reinforce that the right of freedom of
movement encompasses the right to stay. For example, the IASC Operational Guidelines on the
Protection of Persons in Situations of Natural Disasters (“IASC Guidelines”) interpret the right to
freedom of movement as including the right to decide freely whether to remain in or leave an

endangered area.!%

86. Inter-American human rights jurisprudence further supports this interpretation. The IACtHR has
held that forced displacement and the inability to remain on or return to one’s home or land may
constitute violations of the right to freedom of movement and residence, giving rise to State
obligations to prevent displacement and to ensure conditions for safe and voluntary return.'” The
IACtHR has explicitly extended this protection to climate-related displacement in its recent

Advisory Opinion on the climate emergency, articulating that OAS member States are required to

105 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III) (UDHR) art 13.

106 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171 (ICCPR) art. 12.

107 U.N. Human Rights Committee, CCPR General Comment No. 27: Article 12 (Freedom of Movement), UN. Doc.
CCPR/C/21/Rev.1/Add.9 (Nov. 2, 1999), para 7.

108 Inter-Agency Standing Committee, ‘IASC Operational Guidelines on the Protection of Persons in Situations of
Natural Disasters’ (January
2011),<https://www.ohchr.org/sites/default/files/Documents/Issues/IDPersons/OperationalGuidelines IDP.pdf> 46.
109 See Case of the "Mapiripdn Massacre” v. Colombia (Merits, Reparations and Costs Judgment) Inter-American
Court of Human Rights Series C No. 134 (15 September 2005), para. 188 (deeming Article 22(1) of the American
Convention, which guarantees freedom of movement and residence, to also protect the right to not be forcefully
displaced in the context of the Mapiripan population being forced to flee by the members of a paramilitary group);
Case of the Ituango Massacres v. Colombia (Preliminary Objections, Merits, Reparations and Costs Judgment)
Inter-American Court of Human Rights Series C No. 148) (1 July 2006), para 210 (emphasising that States must not
only refrain from direct violations of the right to stay and freedom of movement but also implement policies that
ensure an environment where these rights can be fully realised); Case of the Afro-descendant Communities
Displaced from the Cacarica River Basin (Operation Genesis) v. Colombia (Preliminary Objections, Merits,
Reparations and Costs Judgment), Inter-American Court of Human Rights Series C No. 270 (20 November 2013),
paras. 281-290; Moiwana Community v. Suriname (Merits and Reparations Judgment) Inter-American Court of
Human Rights Series C. No. 145 (8 February 2006), para 110 (emphasising the connection between freedom of
movement and protection from displacement, citing HRC General Comment No. 27, which interprets freedom of
movement as encompassing protection against internal displacement).

40


https://www.ohchr.org/sites/default/files/Documents/Issues/IDPersons/OperationalGuidelines_IDP.pdf

prevent, in accordance with a standard of enhanced due diligence, forced migration and

displacement resulting directly and indirectly from disasters and other impacts of climate change.''°

87. The African Union Convention for the Protection and Assistance of Internally Displaced Persons
in Africa (“Kampala Convention™)''" supplements the Charter by offering the most detailed
binding regional framework governing internal displacement. Through provisions such as Article
3(1)(a), States undertake to refrain from, prevent, avoid and prohibit arbitrary displacement. Article
4(1) of the Kampala Convention requires States to respect their obligations under international
human rights and humanitarian law to prevent and avoid conditions that might lead to such
displacement. Additionally, Article 4(4)(f) requires the protection and assistance of populations at
risk of displacement due to “natural”''? or human-made disasters. Article 10(1)—(3) of the Kampala
Convention addresses displacement in the context of projects conducted by both public and private
actors and requires States to ensure that such projects are carried out in a manner that avoids
arbitrary displacement, provides adequate safeguards, and respects the rights and interests of
affected populations, including through prior impact assessments, consultation, and compensation.
These provisions, read together, situate displacement in the context of climate change within a
broader spectrum of preventive, protective and remedial obligations that operate across all phases

of displacement.!3

10 Climate Emergency and Human Rights, Advisory Opinion, (IACtHR, 9 May 2025) AO-32/25, para 422
(‘IACtHR Climate AQO’).

1 African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (adopted
in Kampala, 23 October 2009, entered into force 6 December 2012) (Kampala Convention).

112 The characterisation of disasters as “natural” has been largely rejected. This is because disasters are understood to
arise not simply from natural hazards but from their interaction with human factors such as vulnerability, inequality,
and governance failures. See United Nations Office for Disaster Risk Reduction (UNDRR), The Sendai Framework
Terminology on Disaster Risk Reduction. "Disaster" (2017), <https://www.undrr.org/terminology/disaster> accessed
23 March 2026 (defining a ‘disaster’ as a “serious disruption of the functioning of a community or a society at any
scale due to hazardous events interacting with conditions of exposure, vulnerability and capacity”); see also Kate
Jastram and others., ‘International protection for people displaced across borders in the context of climate change
and disasters: A Practical Toolkit (February 2025).
<https://www.unsw.edu.au/content/dam/pdfs/law/kaldor/resource/2025-02-climate-protection-toolkit-full-eng.pdf >
para 5.

3The JACtHR similarly conceptualises the obligations toward displaced persons in this way. See Case of the
Massacres of El Mozote and Nearby Places v. El Salvador (Reparations and Costs Judgment) Inter-American Court
of Human Rights Series C No. 252 (25 October 2012), para 188 (“[I]in agreement with the international community
this Court reaffirms that the obligation of States to guarantee the protection of the rights of displaced persons
involves not only the duty to adopt measures of prevention, but also to provide the necessary conditions for them to
return in safety and in dignity to their usual place of residence or for their voluntary resettlement in another part of
the country. To this end, their full participation in the planning and implementation of their return or reintegration
must be guaranteed.”)
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90.

The UN Guiding Principles on Internal Displacement (“the Deng Principles”)''* though not
binding, draw on binding law including international human rights, humanitarian, and refugee law
and thus provide authoritative interpretive guidance under Articles 60 and 61 of the African
Charter. The Principles define internally displaced persons (“IDPs”) as individuals or groups forced
to flee their homes without crossing an international border, including due to human rights
violations or “natural” and human-made disasters, which implicitly allows for displacement in the
context of climate change under the wording “human-made disasters.”''® They clarify expectations
regarding prevention (Principles 5-9), protection and assistance during displacement (Principles
18-23), and durable solutions (Principles 28-30).!'® These Principles reinforce the requirement that
States must adopt anticipatory, rights-consistent measures when displacement is foreseeable,

including measures that address the unique needs of vulnerable and marginalized populations.

Importantly, Principle 5 provides that States must “respect and ensure respect for their obligations
under international law” and must take measures to prevent and avoid conditions that could lead to
displacement. Principle 6 recognises that every individual has a right not to be arbitrarily displaced,
which is defined to include displacement “/i/n cases of disaster, unless the safety and health of
those affected requires their evacuation.''” Arbitrary displacement is also explicitly prohibited in
the context of large-scale development projects.!!® Before making any decision that would result in
displacement, authorities must explore all alternatives and, if none exist, take all measures to
minimise displacement and its harm.!"” Moreover, Principle 9 provides that States have a specific
obligation to prevent the displacement of Indigenous Peoples, minorities, peasants, pastoralists, and

other groups that have a special dependency on and connection to their lands.

Cumulatively then, the right of people to remain safely on their land in the context of climate change
is well established under the Charter, relevant jurisprudence from the Commission, binding sources
of international law, and soft law instruments. This Court should therefore recognise the right to
stay as part of its Advisory Opinion and note its applicability in relation to displacement in the

context of climate change.

14N Commission on Human Rights, ‘Guiding Principles on Internal Displacement” (22 July 1998) UN Doc
E/CN.4/1998/53/Add.2.

115 ibid 5

116 See discussion infra Chapter VII for an analysis of State obligations towards IDPs during and after displacement.
7 ibid principle 6(2)(d).
118 ibid principle 6(2)(c)

119

ibid principle 7

42



B. Charter rights implicated by climate displacement and the duty to respect the rights of at-

risk communities

91. When communities are displaced due to climate change, this not only undermines the right to
stay, but also directly implicates a broader set of Charter rights, including the rights to a
satisfactory environment (Article 24), to life (Article 4), to adequate housing (Article 14, 16 and
18), to property (Article 14), to dispose of natural resources (Article 21), to development (Article
22), and to culture (Article 17). Thus, States must take appropriate and reasonable steps to respect
these rights by refraining from conduct that causes environmental degradation and displacement
and preventing foreseeable harm. This Section identifies a non-exhaustive set of human rights
principles that form the basis of States’ obligations in respect of displacement in the context of

climate change.

a. Right to a satisfactory environment

92. The right to a satisfactory environment is set out in Article 24 of the African Charter and relevantly
states that “all peoples shall have the right to a general satisfactory environment favourable to
their development”. As a collective right of all peoples rather than individuals, it recognises that
communities are inherently connected to their environment and that their collective well-being and
development depend on its preservation. This is especially significant for communities across much
of Africa where land is held communally,'?° and the physical and economic security of individuals
and their communities depend directly on these ecosystems.'?! Environmental harm and resulting
displacement in such contexts threatens not only individual livelihoods but also the group’s survival

and identity. In SERAC, the African Commission affirmed that harm to the environment of these

120 Community land tenure is the predominant land regime in Africa, covering about 80% of the continental land
area (excluding major inland waters). Of this land, roughly 80% consists of shared natural resources rather than
individual farms or settlements, managed by approximately 80% of the rural population. Liz Alden Wily, ““Still
struggling with the commons” An Overview of Progress & Problems Securing Community Lands in Africa’
(Briefing Paper No 8 Forest Peoples Programme 26 September 2025)
<https://www.forestpeoples.org/fileadmin/uploads/fpp/Photos/Reports/2025_Transforming_Conservation/%E2%80
%98Still_struggling with_the commons%E2%80%99 An_Overview_of Progress  Problems_Securing_ Commu
nity Lands in_Africa/%E2%80%98Still_struggling with the commons%E2%80%99 An_Overview_of Progress
Problems_Securing_Community Lands_in_Africa.pdf> accessed 25 March 2026, 1.
121 Chidi Anselm Odinkalu, ‘Analysis of Paralysis or Paralysis by Analysis? Implementing Economic, Social, and
Cultural Rights under the African Charter on Human and Peoples' Rights’ (2001) 23 HumRtsQ 327, 347.
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94.

communities can constitute an attack on both individuals and the community as a whole,

threatening their livelihoods and capacity to survive.'?

The right to a satisfactory environment is deeply connected to the enjoyment of other rights
recognised by the African Charter, including economic, social, and cultural rights. In SERAC, the
Commission emphasized that environmental degradation undermines quality of life, health and
safety of those affected, and thus economic and social rights.'?® Accordingly, the Commission held
that Article 24, along with Article 16, which protects the right to health,'?* impose both negative
and positive duties on the State to adopt reasonable and effective measures to prevent pollution and
ecological degradation, promote conservation, and ensure the sustainable development and use of
natural resources.'* The duty to respect these rights requires the State to refrain from conduct that
directly endangers the health or environment of its citizens. This obligation is primarily non-
interventionist in nature, meaning that the State must not carry out, support, or tolerate any
practices, policies, or legal measures that undermine the integrity of individuals.!?® At the same
time, upholding the spirit of Articles 16 and 24 necessitates the implementation of positive
measures. These include facilitating independent scientific monitoring of threatened environments,
mandating and publicizing environmental and social impact assessments before major industrial
developments, ensuring appropriate environmental oversight, providing exposed communities with
information regarding hazardous activities or materials, and guaranteeing meaningful opportunities

for affected individuals to be heard and to participate in decisions affecting them.'?’

The right to a healthy environment is well established under international law and is acknowledged
as essential to the enjoyment of other human rights. Human Rights Council Resolution 48/13 and
General Assembly Resolution 76/300 both affirm the right to a clean, healthy and sustainable
environment as a human right, and recognises its importance to the enjoyment of other rights.!?®

The latter was adopted with 161 votes in favour, eight abstentions and no votes against, reflecting

122 SERAC (n 7) para 67.

123 SERAC (n 7) para 51

124 On Article 16, the Commission has separately recognised that the right extends to “underlying determinants of
health,” including “safe water,” “food,” and “adequate housing.” Thus destroying homes, farms, and livestock, as
well as poisoning wells, violated Article 16. COHRE (n 101) paras 209-212.

125 ibid para 52.

126 ibid.

127 ibid paras 52-53.

128 UN Human Rights Council, The human right to a clean, healthy and sustainable environment (8 October 2021)
UN Doc A/HRC/RES/48/13; UN General Assembly, The human right to a clean, healthy and sustainable
environment, (28 July 2022) A/RES/76/300.
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95.

broad support.'?” Human Rights Council Resolution 48/13 was also adopted with no votes against
(with 43 in favour and 4 abstentions).'*° African States overwhelmingly supported both resolutions:
all 13 African States at the Human Rights Council voted in favour of Resolution 48/13, and the
majority of African States supported General Assembly Resolution 76/300.'%! Similarly, the recent
landmark Advisory Opinions of the ICJ and IACtHR both recognise that a healthy environment is
foundational for the enjoyment of rights such as life, health, housing, and cultural integrity, and
that environmental degradation can foreseeably cause displacement and other human rights
violations.'** Moreover, 164 States have incorporated the right to a healthy environment into their
constitutions or national laws, though the specific wording varies across jurisdictions.'** In
particular, every African nation has formally recognised the right to a healthy environment in their

constitutions, domestic legislation, and/or by ratifying the African Charter.!**

Climate-related events such as floods, storms, or coastal erosion can destroy homes or render them
uninhabitable, deplete natural resources, and undermine access to clean water, food, sanitation,
energy, and other essential services. This directly violates the rights to life, health, adequate housing
and property. When these harms displace communities, this interferes with freedom of movement
and the right to sustainable development, while also severing access to ancestral lands, cultural
sites, family networks, natural resources and traditional livelihoods. Together, these impacts create

living conditions incompatible with a life of dignity.'?

b. Right to life

1290ne abstaining State (Kyrgyzstan) and two States that did not vote (Saint Kitts and Nevis and Seychelles)
subsequently informed the UN Secretariat that they had intended to vote in favour. Accordingly, the final result
would have been 164-0, with seven abstentions See Official Records of the General Assembly, Seventy-sixth
Session, 97th plenary meeting Thursday, 28 July 2022, 10 a.m. New York (A/76/PV.97), 11.

130 A/HRC/RES/48/13 (n 128).

BUibid; A/716/PV.97 (n 129).

132]CJ paras 357, 378, 393; IACtHR paras 95, 415, 272-274

133Report of the Special Rapporteur on the human right to a clean, healthy and sustainable environment
(A/HRC/58/59), https://docs.un.org/en/A/HRC/58/59.

134Tawonga Chihana, ‘Advancing a regional framework on human rights and the environment’ (Natural Justice, 14
July 2025)<https://naturaljustice.org/advancing-a-regional-framework-on-human-rights-and-the-
environment/#:~:text=As%2001%202025%2C%20all%2054.0n%20Human%20and%20Peoples'%20Rights>

accessed 18 March 2026; UN Human Rights Council, ‘Right to a healthy environment: good practices, Report of the
Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and
sustainable environment’ (30 December 2019) UN Doc A/HRC/43/53, annex I1.

135 See African Charter (n 28), preamble & art 5
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Article 4 of the Charter promotes respect for the right to life, acknowledging that every human
being is inviolable and entitled to respect for both their life and the integrity of their person.'3® The
Commission has clarified that this right is to be interpreted to include “preventive steps to preserve
and protect the natural environment” and “humanitarian responses to natural disasters, famines,
outbreaks of infectious diseases, or other emergencies.”’ This is based on the understanding that
the Charter safeguards not only life in a narrow sense but a dignified life, and therefore “requires
a broad interpretation of States’ responsibilities to protect life.”'3® Importantly, the Commission
has emphasised that, because the State plays a central role in ensuring the enjoyment of various
rights which, collectively, underpin the conditions for life, particularly a dignified life, the
progressive realisation of economic, social and cultural rights is essential to securing such
dignity.'*° Thus, violations of these rights may, in certain circumstances, also amount to violations

of the right to life.!*

This position was illustrated in SERAC where the Commission found a violation of the right to life
on the basis that “pollution and environmental degradation to a level humanly unacceptable has
made living in Ogoniland a nightmare,” destroying the land on which their survival depended and
thereby persecuting not only Ogoni individuals but the “Ogoni community as a whole” and

affecting “the life of the whole of the Ogoni society.”'*!

As we have noted above, when it comes to Indigenous Peoples and other at-risk groups, this Court
and the African Commission has consistently found that States bear heightened obligation owing
to the unique vulnerability of such communities as a result of their close dependence on their
environment.'** Because this vulnerability increases the risk of violations of the right to life and
dignity, displacement without adequate safeguards may amount to a breach of Article 4. In the
Endorois case, the Commission affirmed that, as guarantor of the right to life, the State must ensure

minimum living conditions that uphold human dignity and avoid creating circumstances that

136ibid art. 4; see also Maputo Protocol (n 47), art 4; African Charter on the Rights and Welfare of the Child
(adopted July 1990, entered into force 29 November 1999) OAU Doc.CAB/LEG/ 24.9/49 (1990), arts 5, 30.

137 ACHPR, General Comment No. 3 On The African Charter On Human And Peoples’ Rights: The Right To Life
(Article 4), (12 December 2015), para. 3.

138 ibid.

139 ibid para 43.

140 ibid.

141 SERAC (n 7) para 67.

142 See, e.g. Ogiek (n 27) para 112; Report of the African Commission on Human and Peoples' Rights Working
Group on Indigenous Populations/Communities, adopted by the African Commission on Human and Peoples' Rights
at its 28th Ordinary Session, at 26 and 27.
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undermine it.'* Although in Endorois the right to life was considered primarily through the lens of
the ‘public interest’ test under the right to property, the Commission’s pronouncements on the right
to life remain instructive. It stressed that the State has an obligation to adopt positive and concrete
measures to realise the right to life, particularly for vulnerable and marginalised groups, whose

protection becomes a “high priority.”'*

In Minority Rights Group International and FEnvironnement Ressources Naturelles et
Développement (on behalf of the Batwa of Kahuzi-Biega National Park, DRC) v. Democratic
Republic of Congo, the Commission highlighted that Indigenous Peoples are uniquely characterised
by their deep connection to their natural environment.!'* It observed that the connection between
the mass eviction of an Indigenous community from its living environment, without adequate
remedy, and their right to life is particularly narrow given that this right is non-derogable under
international law.'*® Thus, the Commission concluded that the displacement of Indigenous Peoples,

without resettlement under equivalent living conditions, poses a threat to their lives.!#’

Both Endorois and Batwa referred to the IACtHR decision in Yakye Axa v. Paraguay in coming to
this conclusion,'*® in which the IACtHR held that evicting Indigenous Peoples from their ancestral
lands may amount to a violation of Article 4 of the American Convention (right to life) where the

resulting living conditions are incompatible with the requirements of human dignity.'*

Accordingly, this Court is invited to conclude that Article 4 imposes positive obligations on States
to prevent foreseeable threats to life arising from climate change and displacement, including by

protecting at risk communities from conditions that endanger life.

3 Endorois (n 32) para 217.

144 ibid.

S Minority Rights Group International and Environnement Ressources Naturelles et Développement (on behalf of
the Batwa of Kahuzi-Biega National Park, DRC) v Democratic Republic of Congo Comm No 588/15 (African
Commission on Human and Peoples’ Rights, 2022) [hereinafter Batwa].

Minority Rights Group International and Environnement Ressources Naturelles et Développement (on behalf of the
Batwa of Kahuzi-Biega National Park, DRC) v. Democratic Republic of Congo, para 136

146 ibid.

147 ibid para 137.

148 ibid.;

Endorois (n 32) paras 216-217.

149 JACtHR, Case of the Community Yakye Axa v. Paraguay (Merits, Reparations and Costs Judgment) Inter-
American Court of Human Rights Series C No. 125 (17 June 2005), paras 160-178; see also Case of the
Sawhoyamaxa Indigenous Community v. Paraguay (Merits, Reparations and Costs Judgment) Inter-American Court
of Human Rights Series C No. 146 (March 29, 2006).
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c. Right to adequate housing

102.  The right to adequate housing is well established under a host of international and regional human

rights instruments, !>

and increasing recognition is being given to the ways in which climate change
threatens the realisation of this right by exacerbating food and housing insecurity, damaging
essential services, rendering areas uninhabitable, and forcing people to migrate.'>' Although not
explicitly enumerated in the African Charter, the right has been recognised by the African
Commission in SERAC as being implied through the combined effect of Articles 14 (property), 16
(health) and 18(1) (protection of the family).!5> The Commission clarified that the right to housing
and shelter imposes, at a minimum, a duty on States not to destroy homes or obstruct efforts by
individuals or communities to rebuild them.'>® The obligation to respect housing rights requires the
State, including all organs and agents acting on their behalf, to refrain from acts, policies or legal
measures that interfere with the integrity of individuals or prevent them from using available

resources to meet their housing needs in the manner they deem appropriate.'>* This includes a

prohibition on conducting, enabling, or tolerating forced evictions or destruction of property.'*

103.  The implied right to adequate housing has been further elaborated by the Commission in its soft
law Guidelines and Principles on Economic, Social and Cultural Rights, which affirm that the
human right to adequate housing guarantees that every person has the right to obtain and maintain
a safe and secure home and community in which to live in peace and dignity.'>® This right extends
beyond the mere provision of shelter to include access to natural and common resources, safe

drinking water, energy for cooking, heating, cooling, and lighting, sanitation and washing facilities,

130 Qee, e.g. Universal Declaration of Human Rights (n 105) art 25; International Covenant on Economic, Social and
Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3, art 11(1); Convention
on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3, art 27,
Charter of the Organization of American States (OAS) (signed 30 April 1948, entered into force 13 December 1951)
119 UNTS 3, art 34(k);

151See IACtHR Climate AO (n 42), paras 406-413; ICJ Climate AO (n 49) para 380; UN Human Rights Council,
‘Towards a just transformation: climate crisis and the right to housing, Report of the Special Rapporteur on adequate
housing as a component of the right to an adequate standard of living, and on the right to nondiscrimination in this
context, Balakrishnan Rajagopal’ (23 December 2022) UN Doc A/HRC/52/28.

152 SERAC, (n 7) para 60.

153 ibid para 61.

154 ibid.

155 ibid paras 60-63.

156 ACHPR, Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the
African Charter on Human and Peoples’ Rights (24 October 2011), para. 78.
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means for food storage, waste disposal, site drainage, and emergency services.'”’ States are
therefore required to establish and implement national plans, policies, and systems aimed at
realising the right to adequate housing.!>® Importantly, States must take effective steps to ensure
that vulnerable or disadvantaged groups such as women, internally displaced persons, refugees, and
Indigenous populations, are “guaranteed equal access to land, adequate housing or shelter and to

acceptable living conditions in a healthy environment.”'>°

104. In its Advisory Opinion on the climate emergency, the IACtHR recognised that the climate
emergency poses direct and severe threats to the right to adequate housing. It observed that climate
change affects the habitability, stability and safety of homes, particularly for communities with
high exposure to environmental degradation and insufficient adaptive capacity.'® It identifies that
climate impacts undermine housing through rapid-onset events such as storms, floods, landslides
and hurricanes, and through slow-onset processes including drought, desertification, salinization,
coastal erosion and sea-level rise.'®! The IACtHR emphasised that these processes often have
cumulative effects and may force households to relocate long before complete destruction takes

place.'®

105.  This Court should therefore confirm that the right to adequate housing implied in the African
Charter imposes obligations on States in the context of climate change to ensure, inter alia, that

individuals and communities have access to habitable and safe homes.
d. Right to property

106.  Closely related to this is the right to property. Under the African Charter, Article 14 states that
“[t]he right to property shall be guaranteed. It may only be encroached upon in the interest of
public need or in the general interest of the community and in accordance with the provisions of
appropriate laws.” As clarified by the Commission in its guidelines, this right encompasses the

protection of the legitimate expectation to acquire, possess, and peacefully enjoy property, whether

157 ibid.

158 ibid paras. 79(h), 79(j). These should include programmes that address the specific challenges of housing, water
supply, and sanitation in rural areas, as well as measures to ensure that housing is habitable, providing adequate
space and protection against cold, heat, damp, rain, wind, and other threats to health and safety, including violence,
structural hazards, and disease vectors.

159 ibid para. 79(p).

160 JACtHR Climate AO (n 42), para 407.

161 TACtHR Climate AO (n 42), paras 111, 415-417.

12 JACtHR, Case of the Indigenous Community Yakye Axa v. Paraguay (n 149), paras. 161-167.
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owned by individuals, groups, or communities.!'®* The provision also safeguards traditional customs
and “land and other natural resources held under communal ownership,” imposing a duty on the
State to ensure the security of tenure for rural communities.!®* States are further obliged to
guarantee that vulnerable and disadvantaged groups, including Indigenous Peoples affected by
historical land injustices, have independent access to and use of land, the right to reclaim ancestral
lands, and receive fair compensation for both past and ongoing loss or destruction of property and

resources.'®

107.  Importantly, although Article 14 is situated within the part of the Charter addressing individual
rights, this Court has clarified that the right to property may also be held collectively.'®
Accordingly, Article 14 protects not only individual ownership but also communal property
interests. In Ogiek, this Court affirmed that the Ogiek possess a communal property right over their
ancestral lands, and that their forced removal, carried out without prior consultation, was neither
necessary nor proportionate to the stated goal of environmental preservation, and thus constituted
a violation of the Charter, as interpreted in light of the United Nations Declaration on the Rights of

Indigenous Peoples.'” This can be readily applied to displacement in the context of climate change.

108.  In Endorois, the Commission emphasised that Article 14 imposes both negative and positive
obligations on States to both respect and protect the right to property.'®® Recognising that African
minorities and Indigenous Peoples often face dispossession of their ancestral lands, the
Commission further observed that special measures may be required to secure their property
rights.!®” Referring to earlier cases such as Malawi Afiican Association v. Mauritania, in which
the Commission had dynamically interpreted land as counting as “property” under Article 14, and
recognised that being forced to leave also affects property rights,'” the Commission reaffirmed that
the right to property encompasses not only ownership of land but also access, use, control, and

protection from invasion or encroachment.!”! The Commission found States are obligated to protect

163See ACHPR, Principles and Guidelines on the Implementation of Economic, Social and Cultural Rights in the
African Charter on Human and Peoples’ Rights (24 October 2011), para 53.

164 ibid para. 54.

165 ibid para. 55(f).

166 Ogiek (n 27) para 123.

167 ibid para 130-131.

168 Endorois (n 32) para. 191. For a further discussion on the duty to protect, see infra Chapter VI(D).

169 ibid para. 187.

170 Malawi African Association and Others v. Mauritania Comm. Nos. 54/91, 61/91, 98/93, 164/97 4 196/97 and
210/98 (African Commission on Human and Peoples' Rights, 2000), para 128.

' Endorois (n 32) para 186.
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Indigenous Peoples’ collective land rights rather than only grant them access to the land, reasoning
that granting only access would leave Indigenous Peoples vulnerable to future violations and
dispossession by States or third parties, whereas ownership enables them to engage as “active

stakeholders rather than as passive beneficiaries.”'”?

Thus, by only granting the Endorois
“privileges such as restricted access to ceremonial sites” Kenya’s conduct fell “below
internationally recognised norms”.'”® Consequently, the forced eviction of the Endorois, which
involved their removal from homes and destruction of property, amounted to a direct violation of

their right to property.

109.  In Sudan Human Rights Organisation & Centre on Housing Rights and Evictions (COHRE) v.
Sudan, concerning forced displacement and other abuses by the Sudanese government and militias
in Darfur, the African Commission held that the inability of communities to sustain themselves on
land they had relied upon “for generations” amounted to a deprivation of property under Article
14.17* The Commission explained that formal legal title is not required for protection under Article
14, rather the fact that the victims could not derive their livelihood from the land meant that there

was an impermissible deprivation of the use of their property under Article 14.'7

110.  Although Ogiek, Endorois and COHRE do not address climate change related displacement, their
underlying principle, that loss of ancestral land undermines property rights, has since been applied
in the climate context by the IACtHR. In its Advisory Opinion on the climate emergency, the
TIACtHR recognized that climate change exerts significant pressure on the right to property, both
individual and collective. It observed that climate impacts, including extreme weather events and
slow-onset processes, may damage or destroy homes, agricultural lands, water systems and
essential infrastructure, thereby undermining the material conditions necessary for the enjoyment
of property.!’¢ It further explained that these impacts may produce long-term or permanent loss of
property where environmental degradation renders land unsafe, uninhabitable or economically

unviable.'”’

172 ibid para 204.

173 ibid para 206.

17 COHRE (n 101) para 205.

175 ibid.

176 JACtHR Climate AO (n 42) para 407.
177 ibid
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111.  Similar to this Court’s interpretation of communal property rights to ancestral land in the Ogiek
case, the IACtHR recalled that the right to property in the Inter-American system includes not only
the protection of individual assets but also the protection of communal and ancestral property rights,
particularly those of Indigenous and Tribal Peoples.!”® It noted that communal forms of ownership
reflect distinct cultural, social and economic systems, and are intrinsically linked to identity,
survival and self-determination.!” It reiterated that the loss or degradation of ancestral territories
poses grave risks to the continuity of cultural and spiritual systems, and that climate impacts
affecting traditional lands constitute an interference with the right to property as well as with related

collective rights.'®

112.  The TACtHR’s observations are useful to inform this Court’s analysis of how climate change
intersects with communal property rights and the corresponding obligations on States. The IACtHR
noted that climate change may contribute to increased land scarcity, resource pressures and
competition over remaining viable territories. Such dynamics can exacerbate existing inequalities
and place marginalised communities at heightened risk of dispossession. The IACtHR emphasised
that States must adopt preventive measures to ensure that climate impacts do not generate
discriminatory patterns of property loss or forced displacement.!®! It stressed that particular
attention must be paid to communities whose livelihoods depend on land-based activities, such as
small-scale farmers, pastoralists, Indigenous and Tribal Peoples and forest-dependent
populations.'®? The IACtHR reaffirmed that States must refrain from actions that arbitrarily deprive
individuals or communities of their property. It explained that State decisions taken in response to
climate impacts must comply with the principles of necessity and proportionality, and that any
interference with property must be accompanied by adequate compensation or, where relevant,

culturally appropriate restitution or resettlement.'®?

178 ibid.

179 ibid. This builds on, and extends to the climate context, prior IACtHR jurisprudence which recognises that
Indigenous communal property is a core element of cultural identity, social organisation, spiritual life, and collective
self-determination, and therefore must be recognised, protected, and effectively demarcated by the State to ensure its
meaningful use and enjoyment. See, e.g. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua
(Merits, Reparations and Costs Judgment) Inter-American Court of Human Rights Series C No. 79 (31 August
2001), paras 149-153.

130 JACtHR Climate AO (n 42) para 407.

181 ibid paras 405, 407.

182 ibid, para 367

183 ibid, paras 222, 412.
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113.  In light of the above, this Court should recognise that the protections in Article 14 of the Charter
extend to climate-related impacts on property, including communal and ancestral land. States must
take measures to prevent dispossession and displacement resulting from such impacts and have an
obligation to adopt strategies to strengthen the resilience of housing and infrastructure in urban and

rural contexts. '3

e. Right to dispose of natural resources

114.  In addition to the rights to housing and property, the African Charter recognises that all peoples

have the right to freely dispose of their wealth and natural resources (Article 21).

115.  Article 21 is closely related to the right to property, and, as such, any interference with this right
must also serve the public interest.!®> This right is particularly important for Indigenous and
pastoralist communities whose survival, livelihoods, and cultural practices depend on access to
natural resources within their ancestral territories.'®® Reflecting this, natural resource and land
rights, are core elements of ILO Convention 169'%" and the UN Declaration on the Rights of
Indigenous Peoples.'® Environmental degradation and related displacement can sever communities
from these vital resources, depriving them of the right to freely control and utilise their wealth and
natural resources, in violation of Article 21 of the Charter. In SERAC, the Commission found that
the Nigerian military government, by both participating in oil production and enabling the
exploitation of Ogoniland’s oil resources, deprived the Ogoni community of their ability to benefit
from the resources of their land. '* Similarly, in Endorois, forced relocation to semi-arid land to
make way for a Game Reserve, along with subsequent ruby mining concessions on and near
Endorois traditional land, deprived the community of vital resources in the Lake Bogoria region,
limiting their ability to sustain livelihoods and benefit economically from their land.'”® The
Commission affirmed that indigenous people possess a general “right to natural resources

contained within their traditional lands.”"' While rubies were not a traditional resource of the

184 ibid, (n 42) para 412.

185 Endorois (n 32) para 265.

186 ACHPR and International Work Group for Indigenous Affairs (IWGIA), ‘Indigenous Peoples in Africa: The
Forgotten Peoples? The African Commission’s work on indigenous peoples in Africa’ (2006)
<https://achpr.au.int/sites/default/files/files/2022-08/achprwgipreportsummaryversioneng.pdf> 10.

187 TLO Convention 169, arts. 13—19.

138 UN Declaration on the Rights of Indigenous Peoples (n 75), arts. 25-30

189 SERCAC (n 7) paras 55, 58.

190 Endorois (n 32) paras 252-268.

191 ibid para 255.
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116.

117.

118.

Endorois, the Commission emphasised that mining concessions and other developments inevitably
affect surrounding natural resources on which the community relies on to survive, for example, by

poisoning the only remaining water source accessible to the Endorois.'*?

Thus, environmental degradation and displacement threatens communities’ ability to control and
benefit from their natural resources, undermining their rights under Article 21 and their capacity to

sustain their livelihoods and way of life.
f. Right to development

The right to development under Article 22 of the Charter is one of the few explicit treaty-based
guarantees of a right to development currently provided for in international human rights law.!** In
addition, in the preamble to the Charter, particular emphasis is placed on the right to development,
acknowledging that civil and political rights are intrinsically linked with economic, social, and

cultural rights, in both their conception and universality.'™*

Article 22 entitles all peoples to pursue economic, social, and cultural development in a manner
consistent with their identity and freedom, and requires States to ensure that this right is exercised
individually or collectively. Crucially, it also situates this right within the framework of the “equal
enjoyment of the common heritage of mankind.”'*> The concept of “common heritage of mankind”
has been interpreted to encompass “[t/he common interest which men of all nations share in
protecting the environment and preserving the welfare of mankind.”'*® Moreover, the notion of
“heritage” implies a responsibility to consider the environmental resource and development needs
of future generations.'”” In this sense, Article 22 links development not only to the well-being of
communities but also to the equitable use of shared environmental resources and the protection of

these resources for future generations. Read together with Article 24—guaranteeing the right of all

192 ibid paras 262, 264, 266.

190biora Chinedu Okafor, ‘A regional perspective: article 22 of the African Charter on Human and Peoples’
Rights’, in United Nations. Office of the High Commissioner for Human Rights, Realizing the right to development
: essays in commemoration of 25 years of the United Nations Declaration on the Right to Development (2013) 373.
The right to development is provided for in a number of soft-law instruments. See UNDRIP (n 75) art 3; Rio
Declaration on the Environment and Development (14 June 1992) 31 ILM 874, principle 3; UN General Assembly,
Declaration on the Right to Development (4 December 1986) GA Res. 41/128.

194 African Charter (n 28) preamble.

195 ibid art. 22(1).

1%6RP Arnold, ‘The Common Heritage of Mankind as a Legal Concept’ (1975) 9 The International Lawyer 153, 158.
197 Elsabé Boshoff, ‘Rethinking the premises underlying the right to development in African human rights
jurisprudence’(2021) 31 RECIEL 27, 29.
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peoples to a “general satisfactory environment favourable to their development”—Articles 22 and
24 embed an implicit requirement for sustainable development that safeguards both present and

future generations.'®

119.  Climate change and environmental degradation threaten both the availability of these resources and
their equitable distribution. When communities are displaced because of these impacts, they lose
access to the land, water, and other resources they rely on for their livelihoods, health, and cultural
practices. This can deprive communities of the resources, land, and opportunities necessary to
exercise meaningful choice and control over their development. It also diminishes the ability of

future generations to access and benefit from the same environmental resources.

120.  In Endorois, the Commission, drawing on the recommendation of the UN Independent Expert on
the Right to Development, emphasised that “development is not simply the state of providing, for
example, housing for particular individuals or peoples; development is instead about providing
people with the ability to choose where to live.”'*° Forced displacement of the Endorois community
without adequate consultation eliminated this choice.?”® The Commission described the right to
development as “both constitutive and instrumental,” encompassing procedural dimensions, such
as free, prior, and informed consent, genuine consultation, and respect for community choice, and
substantive dimensions, such as an improvement in the community’s well-being and an expansion
of capabilities and choices.?”! A violation of either prong constitutes a violation of the right to
development.?”? If a development project diminishes well-being, the Commission held, the right to
development is violated.®® Applying this framework, the Commission found that the forced
relocation of the Endorois to semi-arid land, combined with the loss of access to vital resources
such as medicinal salt licks, fresh water, and fertile grazing areas, and the death of over half their

cattle, constituted a clear loss of well-being and a significant loss of choice, violating Article 22.2%4

198 ibid; see also State Reporting Guidelines and Principles on Articles 21 and 24 (n 67) para 28.
199 Endorois (n 32) para 278.

200 ibid para 279.

201 ibid paras 277, 281-282, 283, 289, 291, 294.

202 ibid para 277.

203 ibid para 294.

204 ibid paras 290, 297.
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Similarly, in the Ogiek case, this Court found that the repeated eviction of the Ogiek community
from the Mau Forest without effective consultation undermined their economic, social, and cultural

development, amounting to a violation of Article 22.2%

Therefore, when communities are displaced without meaningful consultation or the opportunity to
participate in decisions affecting their land and resources, and consequently lose access to vital
resources and the ability to make choices about their livelihoods, their right to development under
Article 22 is violated, undermining both their present well-being and the prospects of future

generations.
g. Right to culture

Regarding the right to culture enshrined in Article 17(2) and State duties to promote cultural life
enshrined in Article 17(3), this Court has held the protection of culture encompasses a wide-ranging
set of practices, expressions, and ways of life that are essential to a group’s identity and collective
existence. In Ogiek, this Court found that the protection of the right to culture extends beyond the
mere duty not to destroy minority groups; it requires respect for and safeguarding of their cultural
heritage, which is essential to the group’s identity.?% Thus, it found that culture should be construed

in the widest sense as:

“encompassing the total way of life of a particular group, including the group's languages,
symbols such as dressing codes and the manner the group constructs shelters; engages in
certain economic activities, produces items for survival; rituals such as the group's
particular way of dealing with problems and practicing spiritual ceremonies, identification
and veneration of its own heroes or models and shared values of its members which reflect

its distinctive character and personality”.*"

This Court, in Ogiek, further found that the preservation of Indigenous populations’ culture is of
particular importance, noting that these communities have frequently been affected by the activities
of dominant groups and subjected to deliberate policies of exclusion, exploitation, forced
assimilation, discrimination, and other forms of persecution.?”® In finding this, it cited to the UN

Committee on Economic, Social and Cultural Rights, which in its General Comment on Article

205 Ogiek (n 27) para 210.
206 Ogiek (n 27) para 179

207 ibid.

208 ibid para 180.

56



125.

126.

127.

209

15(1)(a) observed that “the strong communal dimension of indigenous peoples’ cultural life is
indispensable to their existence, well-being and full development, and includes the right to the
lands, territories and resources which they have traditionally owned, occupied or otherwise used

or acquired.”*”

This Court recognised that the Ogick population has a distinct culture closely tied to the Mau Forest
Complex, relying on hunting, gathering, traditional medicine, rituals, and spiritual practices for
their survival and identity.?!® Despite historical peaceful practice of these cultural activities,
evictions and restrictions imposed by Kenya significantly disrupted their ability to maintain
traditions, clan structures, and environmental stewardship within their ancestral lands.?!
Accordingly, because Kenya failed to demonstrate that its stated aim of protecting the forest was
legitimate, the State violated Ogiek population’s right to culture by forcibly displacing them from

their ancestral lands and restricting their cultural practices.?!?

The African Commission has further articulated these standards in its decisions on communications

in the Endorois and Batwa cases.
In Endorois, the Commission found Kenya had:

“a higher duty in terms of taking positive steps to protect groups and communities like the
Endorois, but also to promote cultural rights including the creation of opportunities,
policies, institutions, or other mechanisms that allow for different cultures and ways of life
to exist, develop in view of the challenges facing indigenous communities. These challenges
include exclusion, exploitation, discrimination and extreme poverty; displacement from
their traditional territories and deprivation of their means of subsistence; lack of
participation in decisions affecting the lives of the communities; forced assimilation and
negative social statistics among other issues and, at times, indigenous communities suffer

from direct violence and persecution, while some even face the danger of extinction.”*'*

ibid para 181; see UNCESR, General comment no. 21, Right of everyone to take part in cultural life (art. 15,

para. la of the Covenant on Economic, Social and Cultural Rights) (21 December 2009) UN Doc E/C.12/GC/21,
paras 36, 37.

20 Ogiek (n 27) para 182.

211 ibid para 183.

212 ibid paras 189-190.

213 Endorois (n 32) para 248.
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128.  Instead, Kenya had “forc/ed] the community to live on semi-arid lands without access to medicinal
salt licks and other vital resources for the health of their livestock’ and ‘created a major threat to
the Endorois pastoralist way of life.”*'* Thus, “the very essence of the Endorois’ right to culture
has been denied, rendering the right, to all intents and purposes, illusory” and constituting a

violation by Kenya of Articles 17(2) and (3) of the African Charter.?!

129.  Similarly in Batwa, the Commission found that the eviction of the Batwa from their ancestral lands
in the Kahuzi-Biega forest deprived them of their cultural and religious practices, preventing them
from freely participating in the cultural life of their community.?!® Testimonies from community
members showed that displacement disrupted traditional rituals, knowledge transmission, and
connections to sacred sites, undermining the continuity of their culture.?!” On this basis, the
Commission concluded that the Democratic Republic of Congo violated the Batwa’s right to culture

under Article 17(2) and (3) of the Charter. 2'8

130.  Climate change poses a unique and often irreversible threat to cultural rights, particularly for
Indigenous and Tribal Peoples. A defining feature of these communities is that the continuity of
their culture and ways of life depends on access to and control over their ancestral lands and the
natural resources therein.?!” Because their cultural identity and practices are inseparable from these
lands, climate impacts that degrade traditional territories or force displacement, directly threaten

their cultural identity, spiritual practices and collective ways of life.

131.  The link between climate change and cultural rights was made explicit by the IACtHR in its
Advisory Opinion OC-32-25, where it observed that environmental degradation linked to climate
change may erode or extinguish the material and symbolic foundations of cultural life, thereby
threatening the continuity of communities across generations.””’ Building on its established
jurisprudence that the right to culture encompasses both tangible and intangible dimensions,
including land-based subsistence practices, traditional knowledge, ceremonies, sacred sites and the

intergenerational transmission of identity,??! the Court reaffirmed that these cultural expressions

214 ibid para 251.

215 ibid para 251.

216 Batwa (n 145) para 185.

217 ibid para 186.

213 ibid para 187.

219 ACHPR and IWGIA (n 186), 10.

220 JACtHR Climate AO (n 42) paras 242, 274, 407, 449, 450, 478, 605.

21 JTACtHR, Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua (n 179) paras 149—153.
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depend directly on stable ecosystems, functioning water sources, biodiversity and climatic

conditions.?*

132.  Harm to these ecosystems from climate change therefore constitutes interference with the right to
culture, even where property title or physical residence remain intact. The IACtHR further
highlighted the particular vulnerability of cultural rights in situations of displacement. When
communities are forced to move because of climate impacts, they may lose access to sacred natural
sites, communal territories and traditional resource networks that are central to their cultural
identity.”>® The IACtHR has also noted that displacement breaks the continuity of cultural life,
disrupts traditional governance systems and compromises the intergenerational transmission of

knowledge.?**

133. The IACtHR further affirmed that States must refrain from adopting policies or authorising
activities that damage the environmental conditions necessary for cultural life. This includes
extractive activities, land concessions, large-scale infrastructure and industrial developments that
degrade ecosystems and thereby undermine cultural practices. In doing so, it recalled that it had
consistently required States to obtain free, prior and informed consent when activities may affect

the cultural integrity or territorial rights of Indigenous Peoples.?*

134.  Much of the IACtHR’s analysis on the right to culture set out above is reflected in jurisprudence
from this Court and Commission. For example, Endorois, Ogiek and Batwa confirm that the right
to culture under Article 17 of the African Charter is collective, tied to land, and indispensable to
Indigenous and Tribal peoples’ survival. These cases show that eviction, exclusion, and
environmental degradation sever communities from ancestral territories and extinguish cultural
continuity. This Court should therefore uphold the right to culture as a cornerstone of protection,
ensuring that States confront environmental degradation that accelerates displacement and erodes

the survival of Indigenous cultures.

135.  In summary, this Section has analysed a range of Charter rights which are directly and foreseeably

engaged by displacement in the context of climate change. This includes the rights to life, housing,

22 JACtHR Climate AO (n 42) paras 450, 482.

223 ibid paras 195, 407, 416, 417.

224 JACtHR, Case of the Ituango Massacres v. Colombia (n 109), paras 194-199.

225 JACtHR Climate AO (n 42), para 522; see also IACtHR, Case of the Community Yakye Axa v. Paraguay (n
149), paras 135-139.
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property, culture, development, freedom of movement and the right to a healthy environment. As
we have set out above, the erosion of ecological systems and loss of land undermine both individual
and collective survival, particularly for Indigenous and other vulnerable communities. The Charter
therefore requires States, in fulfilment of their duties to respect these rights, to refrain from actions
that degrade the environment and contribute to displacement and to take positive steps to ensure

that its policies and practices do not create conditions that compel people to move.
C. Duty to fulfil and promote the rights of at risk and affected communities

136.  As set out above, displacement in the context of climate change directly engages several Charter
rights. Accordingly, in order to ensure the effective enjoyment of these rights, States must take
affirmative measures to create and maintain the conditions necessary for communities to remain in
place safely and with dignity. This should address both dimensions of climate-related mobility:
first, by reducing the drivers of displacement so that individuals and communities are not compelled
to move; and second, by ensuring the protection of the rights of those who are already displaced or
who have migrated in the context of climate change. Thus, to fulfil rights, States are required to
take ambitious action to reduce emissions, strengthen the capacity of rights-holders to adapt to the
climate change that has already occurred, and to restore, as far as possible, the rights of those who
have suffered harms resulting from climate change. Specifically, this entails three core obligations,
which are addressed in turn. Subsection (a) outlines the obligation to adopt mitigation, adaptation,
and loss-and-damage measures. Subsection (b) sets out the duty to guarantee access to information.

Subsection (c¢) addresses the requirement to ensure meaningful participation in decision-making.
a. Climate adaptation, mitigation and loss and damage measures
a. Mitigation

137.  States have an obligation under international law to pursue domestic mitigation measures to reduce
the impact of climate change. Article 4(3) of the Paris Agreement requires that State measures
reflect its highest possible ambition having regard to “common but differentiated responsibilities,

in light of differing national circumstances”**® Several courts have confirmed the application of

226 Paris Agreement (n 58), art 4(3).
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the obligation to pursue mitigation measures in the context of human rights including the ICJ,?’

IACtHR,?*® the ECtHR,?* and domestic courts.?**

138.  We invite the Court to recognise that the Charter creates an obligation to take mitigation actions in
the context of climate change. This is because of the profound impact that climate change is having
on human rights, including in respect of climate displacement. The primary mechanism for
reducing the scale of climate displacement is to reduce the severity of climate change itself, which
can only be achieved by a rapid cut in emissions. This Court’s approach should be informed by the
Article 1 obligation to “undertake to adopt legislative or other measures to give effect” to rights,?!

and the approach in SERAC where the Commission said there is a “positive expectation on the part

of the state to move its machinery towards the actual realisation of the rights”.**? This follows the

approach of the ICJ which found that climate change treaties, other environmental treaties, and

customary international law, informed international human rights law.>*

139.  The African Commission has also expressly recognized that in the context of climate change and
migrants’ right to a general satisfactory environment, states must “adopt measures to mitigate
climate change” with regards to those who are already present in countries in which they are not a

citizen, national or habitual resident.?**

140. The obligation to take mitigation measures is reinforced by obligations in African regional
instruments. Article 13(1) of the Revised African Convention on the Conservation of Nature and

Natural Resources provides that States shall, individually or jointly, “take all appropriate measures

227 1CJ Climate AO (n 49) para 404 where the ICJ noted that the obligations under climate treaties and customary
international law, which include an obligation to take mitigation action, inform obligations under international
human rights law.

28 JACtHR Climate AO (n 42) para 321 where the IACtHR said that to “protect the global climate system and
prevent human rights violations resulting from its alteration, States are obliged to mitigate their GHG emissions”.
22 Verein KlimaSeniorinnen Schweiz and Others v Switzerland (ECtHR, 9 April 2024) App No 53600/20, para 545
(‘KlimaSeniorinnen’) where the Court found that States had a primary duty “to adopt, and to effectively apply in
practice, regulations and measures capable of mitigating the existing and potentially irreversible, future effects of
climate change” .

20 See e.g. Urgenda Foundation v The Netherlands, (Supreme Court of the Netherlands) ECLI:NL:HR:2019:2007
(2019) where the Dutch Supreme Court required the Netherlands to take suitable measures to protect residents from
dangerous climate change, and found that failing to contribute to the 1.5°C target breached Article 2 and 8 of the
ECHR.

231 African Charter (n 28), art 1.

232 SERAC (n 7), para 47.

23 1CJ Climate AO (n 49) para 404.

234 African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1) at
Principle 32(1)-(2).
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to prevent, mitigate and eliminate to the maximum extent possible, detrimental effects on the
environment”.*** The African Leaders Nairobi Declaration on Climate Change and Call to Action
articulates a commitment by African leaders to take specific climate action, including developing
and implementing green growth policies, promoting clean cooking, halting deforestation, and

increasing renewable energy.?*

In light of the foregoing, this Court is empowered to recognise two key mitigation obligations.
First, States must define an appropriate mitigation target. States have an obligation under the Paris
Agreement to communicate nationally determined contributions.”*” The NDC must reflect the
State’s highest possible ambition and each successive NDC should represent a progression on the
previous.”*® Taken together, the NDCs should be capable of achieving the temperature goal of
1.5°C as well as the overall objective of the “stabilization of greenhouse gas concentration in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system”.>* States should be required to pursue mitigation targets that are consistent with the

protection of human rights, including with a view to preventing climate displacement.

Second, States are required to take active steps to achieve their mitigation target. Article 4(2) of the
Paris Agreement states that “Parties shall pursue domestic mitigation measures, with the aim of
achieving the objectives of” their NDC.>** This obligation also arises out of the customary duty to
prevent significant harm to the environment which the ICJ has confirmed applies in the context of

harm to the global climate system.?!

States have discretion on the exact means of achieving their mitigation targets. However, States are
under an obligation to act with due diligence. Various courts have emphasized the heightened

standard of due diligence in the climate context given the significant threat to the environment and

235 Revised African Convention on the Conservation of Nature and Natural Resources (n 47) art 13(1). See also art
13(2) which requires States to, inter alia, establish and implement specific national standards regarding emissions
and provide economic incentives and disincentives with a view to preventing or abating harm to the environment.
236 African Leaders Nairobi Declaration on Climate Change and Call to Action (4th African Climate Summit, 6
September 2023), paras 23, 26, 27, and 34.

237 Paris Agreement (n 58) art 4(2).

28 ibid art 4(3).

23The ICJ stated in its Advisory Opinion that subsequent agreement in relation to Articles 2 and 4 means that 1.5°C
has become the agreed primary temperature goal under the Paris Agreement. See: ICJ Climate AO (n 49) para 224,
see also Decision 1/CMA.3, Glasgow Climate Pact, 13 November 2021, UN Doc FCCC/PA/CMA/2021/10/Add.1,

para 2.

240 Paris Agreement (n 58) Article 4(2).
2411CJ Climate AO (n 49) para 134.
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human rights. The ICJ described the standard of due diligence as “stringent” and requiring “a
heightened degree of vigilance and prevention”.**> The IACtHR set out the requirements of an
“enhanced” standard of due diligence in the climate change context which requires inter alia, the
identification and thorough assessment of risks, the adoption of prevention measures to avoid the
worst climate scenarios, the utilization of the best available science, permanent and adequate

monitoring, and transparency and accountability in relation to climate action.?*

Compliance with the standard of due diligence in the discharge of these obligations will be
informed by the developing status of many African nations, and the low historical contribution to
emissions. This is recognised by the principles of equity and common but differentiated
responsibilities and respective capabilities in light of different national circumstances.?** In this
context, the customary duty to co-operate for the protection of the environment,?* including with

developed nations in pursuit of mitigation actions, is particularly important.

Cumulatively then, we invite the Court to conclude that under the African Charter States are

required to act with stringent due diligence to:

a. adopt ambitious mitigation targets that are informed by national circumstances, the 1.5°C
temperature target, best available science, and the obligation to prevent dangerous climate
change. In formulating this target, States should have particular regard to preventing climate

displacement.

b. Establish a national system for the achievement of the mitigation target including legislative,

administrative, and enforcement actions. This should be informed by appropriate risk

24 ibid para 138.

23 JACtHR Climate AO (n 49) para 236.

24 UNFCCC (n 41) art 3(1); Paris Agreement (n 58) art 2(2). In relation to the principle of equity, the ICJ has said
that the “function of equity as a legal principle is not to displace the law or exceed its limits (equity contra legem
and extra legem) but to derive an equitable solution as appropriate from the applicable law (equity infra legem) ”:
ICJ Climate AO (n 49) para 153. In relation to the formulation of the principle of “common but differentiated
responsibilities and respective capabilities ” in the Paris Agreement, the addition of language “in light of the
different national circumstances” simply recognises that the status of a State as developing is not static: ibid para
226. These principles were reaffirmed in the Preamble of the African Leaders Nairobi Declaration on Climate
Change and Call to Action (n 236).

5ICJ Climate AO (n 49) paras 141-142; The Charter of the United Nations (adopted 26 June 1945, entered into
force 24 October 1945), art 1(3) (United Nations Charter); Rio Declaration on the Environment and Development
(14 June 1992) 31 ILM 874, principle 7; 1972 Declaration of the United Nations Conference on the Human
Environment (16 June 1972) UN Doc A/RES/2994(XXVII), principle 24.
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assessment, utilise the best available science, and have regard to the human rights

obligations of States, particularly with regard to those at risk of displacement.

b. Adaptation

146.  There is scientific consensus that climate change is already causing significant environmental
degradation, and this will continue to occur even with significant mitigation action. Adapting to the
negative effects of climate change is vital to protect human rights. This is particularly important for
populations at risk of displacement from floods, droughts, sea level rise, desertification, and

climate-exacerbated conflict.

147.  Obligations to take measures in relation to adaptation are found in various sources of law. First,
Article 7(9) of the Paris Agreement creates a legally binding obligation to undertake adaptation
planning actions.?*® Second, the customary obligation to prevent significant harm to the
environment likely requires the adoption of adaptation measures that can alleviate the risk of
significant harm.?*’ Third, States have obligations to implement timely and adequate adaptation

measures under international human rights law.?*®

148.  Fourth, courts have recognised an obligation to take adaptive measures in regional human rights
regimes. The IACtHR found that “as part of their duty to guarantee human rights affected by the
climate emergency, States are required to define and regularly update their national adaptation
plans” 2* While the Court accepted that the implementation of measures is progressive and must
be adapted to national capabilities, scientific advances, and evolving circumstances, the obligation

to define and update adaptation plans is of immediate enforceability.?°

246 Paris Agreement (n 58) art 7(9) requires that “/eJach Party shall, as appropriate, engage in adaptation planning
processes and the implementation of actions, including the development or enhancement of relevant plans, policies
and/or contributions”. The ICJ has stated this creates a legally binding obligation to undertake adaptation planning
actions: ICJ Climate AO (n 49) para 256.

247 1CJ Climate AO (n 49) para 282. The Court said that “Adaptation measures reduce the risk of significant harm
occurring and are therefore also relevant for assessing whether a State is fulfilling its customary obligations with
due diligence.”

28 ICJ Climate AO (n 49) para 381. See Billy v Australia where the UNHRC found that the applicants’ rights to
privacy, family, home and to enjoyment of minority culture were violated by the failure to implement adaptation
measures: UN Human Rights Committee, Daniel Billy & Ors v Australia (22 September 2022) UN Doc
CCPR/C/135/D/3624/2019 paras 8.12 and 8.14.

2499 JACtHR Climate AO (n 42) para 384. The ECtHR has also said that “effective protection of the rights of
individuals from serious adverse effects on their life, health, well-being and quality of life requires... adaptation
measures aimed at alleviating the most severe or imminent consequences of climate change, taking into account any
relevant particular needs for protection”: KlimaSeniorinnen (n 229) 552.

Z0[ACtHR Climate AO (n 42) para 384.
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149. At minimum, and in order to satisfy the duty to promote and fulfil Charter rights of at-risk
populations, this Court should recognise the State obligation to immediately prepare adaptation
plans, having regard to the best available science and impacts on vulnerable populations. These
plans should be informed by the goal of, to the greatest extent possible, minimising the human
rights impacts of climate change. The plans should establish short-, medium-and long-term goals,
and address immediate needs and structural causes of vulnerability.?>! States are obliged to take
positive steps towards the achievement of these plans consistent with their national circumstances

and in fulfilment of the duty of stringent due diligence.

150.  Adaptation is particularly vital for populations at risk of displacement in the context of climate
change. This was recognised by the IACtHR which defined specific climate adaptation obligations
in light of the risks posed by climate change to various rights within the American Convention.>>
These rights include the right to freedom of residence and movement, the right to private and family

life, the rights to private property and housing.?

151.  First, the IACtHR took as its starting point that States must take “fo prevent, in line with the
standard of enhanced due diligence, migration and forced displacement resulting directly and
indirectly from disasters and other impacts of climate change”.** This was grounded in the right
to freedom of movement and residence which is protected in Article 12 of the Charter and discussed

above.

152.  Recognising that the measures to prevent climate displacement may be insufficient, the IACtHR
stated that States must develop regulatory, public policy, and budgetary instruments to address the
needs of populations in situations of involuntary mobility.?>> The Court went on to articulate several

specific requirements in the context of climate displacement, including that States:

a. strengthen bilateral and regional mechanisms and strategies to protect the human rights of

people displaced by climate change,

b. guarantee consular protection and humanitarian assistance to displaced persons caught up

in crises in transit and destination countries;

21 ibid para 386.
252 ibid para 392.
253 ibid paras 403-434.
254 ibid para 422.
253 ibid para 424.
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c. designate contact points for the families of missing migrants to access information, while

protecting their privacy;

d. recover, identify and repatriate the remains of deceased migrants, respecting the wishes of

their families,
e. guarantee security and facilitate safe and regular cross-border mobility,

f. establish technical assistance agreements to improve border management, including

search, rescue and emergency response, and

g. implement frameworks and agreements to ensure that the return and readmission of
climate-displaced persons is carried out safely, with dignity and with respect for

international human rights law.?>%

153.  Second, the IACtHR articulated detailed obligations on State parties designed to “prevent and
mitigate the effects of the climate emergency on the right to family and private life” *’ Article 18
of the Charter provides that States are obliged to protect the family unit and “take care of its
physical health and moral”. Importantly, as discussed above, displacement has been recognised by
the Commission as interfering with the right to protection of the family unit.?*® We invite this Court
to take a similar approach to the IACtHR, which was itself informed by other sources of

international law,>’ to oblige States to:

a. ensure that climate policies related to human mobility caused by climate disasters or
progressive environmental degradation include effective mechanisms to guarantee family

unity or, where appropriate, family reunification;

b. create records and databases to track families separated by climate displacement,

facilitating reunification and access to the required social support services,

c. design and implement emergency protocols to register and protect unaccompanied children
during climate-related disasters and subsequent displacement processes, ensuring prompt

reunification with their families;

236 ibid para 432.

257 ibid para 404.

2% COHRE v Sudan (n 101) para 216.

259 See e.g. Billy v Australia (n 248). This case was referred to in the IACtHR Climate AO (n 42) para 403.
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154.

d.

design and implement community programs in resettlement sites that offer physical and
mental health support services, legal guidance, and social assistance for families affected

by climate disasters;

establish and implement protocols to protect access to and use of personal data provided
by families to national authorities or international agencies during the displacement

process, and

collaborate with other States to establish bilateral and regional agreements that protect the
right to family unity of persons displaced by climate disasters or progressive environmental

degradation.’®

Third, the IACtHR set out obligations on States that arise from the climate impacts on the right to

private property and housing. These rights are intimately linked to climate displacement. The right

to property is guaranteed in Article 14 of the Charter and, as discussed above, while the right to

housing is not explicitly articulated the Commission has read the right into Articles 14, 16 and

18.2! We invite the Court to take a similar approach of IACtHR which identified obligations to:

a.

develop and disseminate regional standards, guidelines, and other instruments that support
disaster preparedness and response, facilitating the exchange of technological support and

information on lessons learned and best practices in reconstruction policies and programs;

mobilize, in accordance with available resources, financial support to other States both for

disaster prevention and to contribute to reconstruction efforts; and

improve coordination of effective international responses to provide solidarity assistance
to States in their management of climate disasters and slow-onset phenomena, ensuring a
faster and more efficient intervention in the reconstruction of housing, material assets, and

the recovery of essential public infrastructure.”*

260 ibid para 404.

261 SERAC (n 7) para 60.

22JACtHR Climate AO (n 42) para 411. Similar obligations are articulated in the IACtHR Climate AO (n 42) paras
170 and 172; and UN Framework Convention on Climate Change, “Report of the Conference of the Parties on its
twenty-fourth session, held in Katowice from 2 to 15 December 2018 (19 March 2019) UN Doc
FCCC/CP/2018/10/Add, 43 (Recommendations from the report of the Executive Committee of the Warsaw
International Mechanism for Loss and Damage associated with Climate Change Impacts on integrated approaches to
averting, minimizing and addressing displacement related to the adverse impacts of climate change).
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155. In addition, the IACtHR found that States must refrain from adopting policies or measures that
destroy or dispossess people of their homes or property affected by climate change without

adequate compensation or resettlement.?* It also set out obligations to:

a. provide assistance, according to available resources, to repair affected infrastructure and

housing;

b. develop incentives to include the use of sustainable and adaptive technologies in the

construction and repair of housing;

c. establish strategies to strengthen social housing programs for communities and populations

particularly affected by climate change, and

d. incorporate present and future climate risks into land use, urban and rural planning

processes as well as into regulatory provisions that establish construction standards.***

156.  States should protect the rights of those persons who will be displaced in the context of:

a. The implementation of climate change mitigation measures, such as use of biofuels or

renewable energy planning;*%> and

b. Conduct that contributes to climate change (such as deforestation), when this occurs despite

the State’s supervision and regulation.

157.  As the African Commission has recognized, States must also address migrants who are already
outside of their countries of citizenship. Indeed, the African Guiding Principles note State
obligations to “develop adaptation and resilience strategies” that both “reduce climate risks and
vulnerabilities” of migrants and also “take into account the need to create pathways for migration”

in the context of climate change and migrants’ right to a general satisfactory environment.**

263 JACtHR Climate AO (n 42) para 412.

264 ibid.

265The Special Rapporteur on the promotion and protection of human rights in the context of climate change has
noted that a “number of mitigation actions being employed by States and business enterprises have significant
human rights implications ”: Promoting and Protection of Human Rights in the Context of Climate Change
Mitigation, Loss and Damage and Participation (26 July 2022) UN Doc A/77/226 para 16.

260 A frican Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1) Principle
32(3).
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159.

160.

161.

We therefore invite the Court to recognise that the African Charter requires States to adopt and
implement timely and effective adaptation measures, including by preventing and addressing

displacement in the context of climate change in a way that respects Charter rights.

c. Loss and damage

Climate change is already leading to environmental harms and human rights impacts. In this
context, Article 8(1) of the Paris Agreement recognises the “importance of averting, minimizing
and addressing loss and damage associated with the adverse effects of climate change, including

extreme weather events and slow onset events” >’

Displacement in the context of climate change generates both economic and non-economic losses.
Economic losses are incurred when individuals are required to move, including due to direct
expenses and the loss of livelihoods tied to particular physical locations. Non-economic losses arise
from the complex nature of displacement, including the threat it poses to physical integrity, health,
access to food and water, social cohesion and culture. Indigenous Peoples, for example, may suffer
the loss of traditional lands, territories and resources which threaten their cultural survival and right

to self-determination.?®

At the international level, the ICJ has said that harm to the climate can constitute an internationally
wrongful act.?%® This may engage “the entire panoply of legal consequences provided for under the
law of State responsibility... [including] restitution, compensation and/or satisfaction” *’° Under
the law of State responsibility as set out in the Draft Articles on Responsibility of States for
Internationally Wrongful Acts (“ARSIWA”) this also includes obligations on States to cease

wrongful acts (cessation), and to provide guarantees of non-repetition in relation to the conduct

267 Paris Agreement (n 58) art 8(1).
268 UN High Commissioner for Human Rights, Addressing Human Rights Protection Gaps in the Context of
Migration and Displacement of Persons across International Borders (23 April 2018) UN Doc A/HRC/38/21, para

19.

269 The ICJ said that “[f]ailure of a State to take appropriate action to protect the climate system from GHG
emissions — including through fossil fuel production, fossil fuel consumption, the granting of fossil fuel exploration
licences or the provision of fossil fuel subsidies — may constitute an internationally wrongful act which is
attributable to the State.” Notably, this “the internationally wrongful act in question is not the emission of GHGs
per se, but the breach of conventional and customary obligations identified under question (a) pertaining to the
protection of the climate system from significant harm resulting from anthropogenic emissions of such gases”: 1CJ
Climate AO (n 49) para 427.

270 ibid para 445.
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164.

which is in breach.?’! We therefore invite the Court to adopt the reasoning of the ICJ and IACtHR
and recognise the applicability of ARSIWA in determining appropriate remedies for breaches of
the African Charter.?’?

As noted above, States are also under a duty to co-operate in the protection of the environment.?”
In relation to loss and damage, States are required to co-operate within the Warsaw International
Mechanism for Loss and Damage, referred to in Article 8(2) of the Paris Agreement, and fully
realise the Loss and Damage Fund established at COP27. This has been emphasised by various

political declarations.?’*
In addition to the obligations set out in respect of adaptation above, States should:

a. Collect information on the impacts of climate change and assess the risk of loss and

damage,?” with particular regard to losses suffered by those displaced.

b. Specifically involve vulnerable communities, and other relevant stakeholders, in the

assessment of loss and damage and the response.?’®

c. Have regard to, and comply with, specific obligations including non-refoulement’’’ and the
requirement to provide access to land in similar quality and legal status (or, if preferred,

compensation) for displaced Indigenous Peoples.?’

In light of the foregoing, we invite the Court to reaffirm that the African Charter requires States to
address climate-related loss and damage, including through the provision of effective remedies
under the law of State responsibility where impacts from climate change have resulted in violations

of the Charter.

27! International Law Commission (ILC), ‘Draft Articles on Prevention of Transboundary Harm from Hazardous
Activities (and Commentaries)’ in ‘Report of the International Law Commission on the Work of its 53rd Session’
(23 April 20011 June 2001 and 2 July 2001-10 August 2001) UN Doc A/56/10, art 30..

22 JACtHR Climate AO (n 42), paras 556-559.

273 ibid paras 141-142; Charter of the United Nations, art 1; Rio Declaration (n 193) principle 7; Stockholm
Declaration, principle 24.

274 See e.g. African Leaders Nairobi Declaration on Climate Change and Call to Action (n 236) para 22; Joint
Declaration of the 7th African Union - European Union Summit 2025 (24-25 November 2025) para 32.

275 UNFCCC, Cop Decision 3/CP.18, Approaches to Address Loss and Damage Associated with Climate Change
Impacts in Developing Countries (8 December 2012) UN Doc FCCC/CP/2012/8/Add.1, para 6.

276 ibid.

277 See discussion infira Chapter VIII on cross-border displacement and the principle of non-refoulement.
28 JACtHR Climate AO (n 42) para 427; UNDRIP (n 76) art 10.
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b. Information rights

165.  The right of access to information, including environmental and rights-related information, is
clearly established in international law.?’® There are three relevant elements to the right to access

information.

166.  First, States have an active duty to prepare relevant information pertaining to climate change and
its adverse impacts, including on human rights.?® This duty can be discharged by commissioning
scientific research, collating information, and conducting inquiries.?®' The Declaration of Principles
on Freedom of Expression and Access to Information in Africa emphasises that “States shall take
specific measures to address the needs of marginalised groups in a manner that guarantees the full
enjoyment of their rights to freedom of expression and access to information on an equal basis with

others”.*%?

27 African Charter (n 28) art 9(1); Revised African Convention on the Conservation of Nature and Natural
Resources (n 47) art XVI(1); African Commission on Human and Peoples’ Rights, Declaration of Principles on
Freedom of Expression and Access to Information in Africa (adopted 10 November 2018, entered into force 17
April 2020) (‘Declaration on Freedom of Expression’), Part III; Paris Agreement (n 58) art 12; Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(adopted 25 June 1998, entered into force 30 October 2001) 2161 UNTS 447 (‘Aarhus Convention’), art 4; United
Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 1994) 1833
UNTS 3, art 244(1); UN General Assembly, Consideration of Prevention of Transboundary Harm from Hazardous
Activities and Allocation of Loss in the Case of Such Harm (6 December 2007) GA Res 62/68, art 13; ICJ Climate
AO (n 49) para 283; IACtHR Climate AO (n 42) para 483.

280principle 30 of the Declaration on Freedom of Expression requires that public bodies and relevant private bodies
“create, keep, organise and maintain information in a manner that facilitates the exercise of the right of access to
information”’. The Preamble recognises the importance of access to information for the realisation of all other
human rights. The Special Rapporteur on the promotion and protection of human rights in the context of climate
change has said that “States should collect and share information with the public on the short- and long-term risks
and negative impacts of climate change on human rights ”: Special Rapporteur on the Promotion and Protection of
Human Rights in the Context of Climate Change, Promotion and Protection of Human Rights in the Context of
Climate Change: Access to Information on Climate Change and Human Rights (18 July 2024) UN Doc A/79/176,
para 12.

81 SERAC (n 7) para 53 where the Commission emphasised that compliance with Articles 16 and 24 of the Charter
“must also include ordering or at least permitting independent scientific monitoring of threatened environments,
requiring and publicising environmental and social impact studies prior to any major industrial development,
undertaking appropriate monitoring and providing information to those communities exposed to hazardous
materials and activities ”. The ICJ specifically addressed the importance of acquiring and analysing scientific and
technical information relating to climate change: ICJ Climate AO (n 49) para 283.

Z2Declaration on Freedom of Expression (n 280) principle 7. This Principle defines marginalised groups as
including women, children, persons with disabilities, older persons, refugees, internally displaced persons, other
migrants, ethnic, religious, sexual or gender minorities.
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167.  Second, States have a duty to disclose the information to the public. This should occur through

proactive disclosure of information of public interest, even in the absence of a specific reques

States should also disclose information on request through a system that includes rights of appeal

to a court, and which have limited and clearly defined exemptions.?®* Third, the right to access

information entails a duty that the information be communicated expeditiously, be up-to-date, and

provided in accessible formats and technologies.?®®

168. In the context of the duties to promote and fulfil the rights of individuals at risk of climate

displacement, we therefore invite the Court to recognise that States must: (i) identify groups

vulnerable to climate displacement, (ii) take specific measures to collect and disseminate

information to vulnerable groups about their risk, (iii) provide information about mitigation and

adaptation policies it is proposing to adopt, to facilitate participation in environmental decision

making,?¢

actions.?¥’

c. Participatory rights

and (iv) provide access to information about the emissions impacts of proposed

169.  The right to participate in environmental decision making is firmly established. It is explicitly

articulated in the Revised African Convention on the Conservation of Nature and Natural

Resources,?®® has been recognised by the Commission in cases relating the Charter,?® is required

283 ibid principle 29(1).
284ibid principles 26, 32, and 33.

285;

ibid principle 31; Revised African Convention on the Conservation of Nature and Natural Resources (n 47) art

16(1); IACtHR Climate AO (n 42) para 483 where the Court said “States must unofficially provide the public with
the maximum amount of information, which must be complete, understandable, provided in accessible languages, up

2

to date, and delivered in a manner that is effective for different sectors of the population.”.
286The link between access to information and participation is recognised in SERAC (n 7) at para 53; see also
TACtHR Climate AO (n 42) para 488.

287 Article 6(6)(a) of the Aarhus Convention (n 279) imposes a mandatory requirement on public authorities to grant
public access to information on the “residues” and “emissions” arising from specific proposed activities, as an aspect

of compliance with the duty “to protect and improve the environment for the benefit of present and future
generations” set out in Recital 7 (see also Recital 8).

288 Revised African Convention on the Conservation of Nature and Natural Resources (n 47) art 16(1)(c) requires the
adoption of legislative and regulatory measures to ensure the timely and appropriate “participation of the public in
decision-making with a potentially significant environmental impact”. Article 17(3) provides that States “shall take

the measures necessary to enable active participation by the local communities in the process of planning and

management of natural resources upon which such communities depend with a view to creating local incentives for

the conservation and sustainable use of such resources”.
289 SERAC (n 7) para 53; Centre for Minority Rights (n 32) para 228.
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under international climate change law,*° and is specifically required in the context of potential

displacement by the Kampala Convention.”' A number of principles apply to the right.

170.  First, the right to participate includes an obligation to conduct an environmental impact assessment
(“EIA™).?*? The EIA forms part of the information that is necessary to ensure effective participation
in decision making. In Centre for Minority Rights Development v Kenya, the Commission discussed
in tandem the dual failure to provide for effective participation and the failure to conduct an
environmental and social impact assessment.>”* This link was recognised by the IACtHR which
stated that “within the framework of environmental impact assessments... States must produce
information that enables public participation”** In addition, Kampala Convention bundles

consultation and EIA obligations within Article 10.%%°

171.  Second, participation should be meaningful. In SERAC, the Commission stated that “Government
compliance with the spirit of Article 16 and Article 24 of the African Charter must also include...
providing meaningful opportunities for individuals to be heard and to participate in the
development decisions affecting their communities”**° Meaningful participation includes, inter
alia, requirements that the necessary information is communicated, and that opportunities for

participation are guaranteed from the earliest stages of the decision-making process.”’

172.  Third, meaningful participation requires that States proactively identify vulnerable populations for
the purposes of participation.?”® This requirement is concretised in the context of individuals at-risk

of displacement by the obligations in the Kampala Convention.?*’

PO UNFCCC (n 41) see arts 4(1)(i) and 6; Paris Agreement (n 58) see preamble and arts 4(8)(b), 7(5), 11(2) and 12;
TACtHR Climate AO (n 42) para 535.

291 Kampala Convention (n 111) art 10 which requires States to provide information to, and consult with, persons
that are likely to be displaced by projects and to conduct socio-economic and environmental impact assessments.
292 The obligation to conduct an EIA is also governed by general international law: Pulp Mills (n 42) para 204; ICJ
Climate AO (n 49) paras 297-298.

293 Centre for Minority Rights (n 32) para 228.

294 JACtHR Climate AO (n 42) para 514.

2% Kampala Convention (n 111) art 10.

2% SERAC (n 7) para 53.

7 JACtHR Climate AO (n 42) para 532; Aarhus Convention (n 279) art 6.

298 Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy
and sustainable environment said that States have an obligation to “Ensure an inclusive, equitable and gender-based
approach to public participation in all climate-related actions, with a particular emphasis on empowering the most
affected populations, namely women, children, young people, indigenous peoples and local communities, persons
living in poverty, persons with disabilities, older persons, migrants, displaced people, and other potentially at-risk
communities”’: Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating to the
Enjoyment of a Safe, Clean, Healthy and Sustainable Environment (15 July 2019) UN Doc A/74/161 para 64(b).

2% Kampala Convention (n 111) article X.
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174.

175.

176.

177.

In order to promote and fulfil the rights of at-risk populations, States must proactively identify
groups that are at risk of displacement or already displaced by climate change. Where necessary,
States must undertake an EIA. States should promote early and meaningful participation in decision
making regarding climate policies, projects that emit GHG emissions, and mitigation and
adaptation decisions. In the displacement context, this includes public participation in relation to
evacuation, camp management, and risk-sensitive land use planning. At-risk groups should be
allowed to bring to bear their experience, concerns, and interests to the dialogue on how States

prevent and respond to climate displacement.

Taken together, the obligations analysed in this Section require States to adopt a comprehensive
and coordinated approach to climate change that addresses its causes, impacts and consequences
for affected populations. In this respect, the Court is invited to affirm that the African Charter
obliges States to pursue measures relating to mitigation, adaptation and loss and damage, alongside
guarantees of access to information and meaningful participation, so as to address displacement

and violations of Charter rights.
D. Duty to protect communities from third party actions driving climate displacement

Correlative to their duties to respect, promote and fulfil, States are also obliged to protect
individuals and communities from actions that interfere with the enjoyment of Charter rights. In
relation to climate displacement, the duty to protect involves two core aspects: (a) States’ duty of
due diligence to regulate third parties in order to prevent corporate-driven environmental harm; and
(b) States’ procedural obligations to provide access to effective judicial or other remedial
mechanisms. The purpose being to ensure access to redress for harms caused by climate change
and corporate-driven environmental destruction. These aspects are addressed below in Subsections

(a) and (b), respectively.
a. Regulating third parties and protecting from corporate-driven environmental harm

States have an obligation to protect against corporate-driven environmental harm, including climate
displacement. Whilst the content of this obligation will vary, on a general level States are required
to put in place appropriate regulatory and enforcement measures to ensure that the conduct of

private actors within their jurisdiction or control does not cause environmental harm.

This obligation clearly applies in the African context. As we note above, States’ obligations under

Article 21 recognise the right of peoples to freely dispose of their natural resources, which is a right
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179.

that is “exercised in the exclusive interest of the people’” and “In no case shall a people be deprived
of it”*% As such, States are obligated to “undertake to eliminate all forms of foreign exploitation
particularly that practised by international monopolies so as to enable their peoples to fully benefit
from the advantages derived from their national resources”.>*! Dispossessed people also have the
right to the lawful recovery of property in the case of spoliation as well as to adequate

compensation.*??

The State Reporting Guidelines and Principles on Articles 21 and 24 of the African Charter on
Human and Peoples’ Rights Relating to the Operations of the Extractive Industries (“the
Guidelines”) recognise the link between extractive industries and human rights violations
involving displacement.’® By specifying what information States Parties must include in their State
Report (as provided for by art 62 of the African Charter) in order to demonstrate that they are
fulfilling their obligations in arts 21 and 24 of the Charter, the Guidelines are suggestive of the
specific obligations States Parties have under arts 21 and 24 in contexts that involve extractive
industries. For example, under art 21 States Parties are required to provide information on “Legal
frameworks” that provide “guarantees of ownership over land and natural resources to people,
including women, in territories affected by extractive activities” and “relevant redress mechanisms
for expropriation, resettlement or other interference with the use of the land and lawful recovery

of property and adequate compensation as required by article 21(2) of the Charter” 3%

States Parties are also required to have in place safeguards to protect people from arbitrary and
forcible expropriation of the land, as well as to have standards that apply where expropriation does
happen that ensure “priori consultation, prompt and effective compensation and resettlement
support” .3 In relation to their obligations under Article 24, States Parties must set out how State
and private actors respond to and address despoliation or pollution of the environment and what
measures they are taking to rehabilitate polluted land or waters.*® Similarly, there must be legal

guarantees in place “for providing effective compensation for those affected by the despoliation of

300 African Charter, (n 28) art 21(1).

301 ibid art 21(5).

392ibid art 21(2).

303 State Reporting Guidelines and Principles on Articles 21 and 24 of the African Charter on Human and Peoples’
Rights Relating to the Operations of the Extractive Industries (African Commission on Human and Peoples’ Rights,
22 May 2017).

3% jbid 13.

395 ibid.

3% ibid 17.
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)

the environment” > Thus, it is clear in contexts involving extractive industries, States” obligations
under Articles 21 and 24 include obligations to prevent displacement caused by the actions of the
extractive industries, as well as to have in place measures where displacement does occur. Such
obligations apply equally in situations of displacement not involving the extractive industries, but

rather other private actors whose conduct has caused climate induced displacement.

On several occasions, the African Commission has expressed concern that the increased destruction
of the environment caused by extractive industries interferes with Charter rights. Most recently, the
Commission issued Resolution on the Niamey Declaration on Ensuring the Upholding of the
African Charter in the Extractive Industries Sector reflecting “the need for transforming the legal
and regulatory activities of the extractive industries, in line with the African Charter, to the
development needs of society and the benefit of local communities, indigenous
populations/communities, women, children, mine workers and other vulnerable groups living in
the areas of operation of extractive industries” >® In line with this, the Commission has asked
States to ensure that relevant legislation is adopted, or existing legislation reviewed to be in line

with its concerns.

The Kampala Convention specifically provides that States Parties’ obligations to uphold the rights
in the Convention extends to obligations to protect from third party interference.’” Several of these
obligations relate to the prevention of corporate induced displacement by third parties. For instance,
States Parties must prohibit and prevent arbitrary displacement of populations.?!° Moreover, they
are obligated to “/e/nsure the accountability of non-State actors concerned, including
multinational companies and private military or security companies, for acts of arbitrary
displacement or complicity in such acts”>"! Likewise, States Parties are also required to “/e/nsure
the accountability of non-State actors involved in the exploration and exploitation of economic and

natural resources leading to displacement.” "

In its recent Advisory Opinion, Obligations of States in Respect of Climate Change, the 1CJ

explicitly recognised States’ legal obligation to regulate private actors when fulfilling the obligation

307 ibid.

308 African Commission on Human and Peoples’ Rights Resolution on the Niamey Declaration on Ensuring the
Upholding of the African Charter in the Extractive Industries Sector ACHPR/Res.367(LX) 2017 (22 May 2017).
309 Kampala Convention (n 111) art 3(1).

310ibid art 3(1)(a).

311 ibid art 3(1)(h).

312 ibid art 3(1)(i).
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to protect the climate system from the harmful effects of greenhouse gas emissions. The ICJ held
that the customary international law duty to prevent significant harm to the environment applies
with respect to the protection of the climate system.*!* This duty to prevent is an obligation to act
with due diligence and, as the Court found, when concerning the climate system that standard is
stringent.*!* The obligation to act with due diligence “entails not only the adoption of appropriate
rules and measures, but also a certain level of vigilance in their enforcement and the exercise of

administrative control applicable to public and private operators” 3"

183.  As the ICJ observed in the Advisory Opinion the context of climate change requires “a heightened
degree of vigilance and prevention”*'® The Court identified elements to determine what the due
diligence standard may require in a particular situation.>'” These include appropriate rules and
measures which “regulate the conduct of public and private operators within the States’
Jurisdiction or control and be accompanied by effective enforcement and monitoring mechanisms
to ensure their implementation” *'8 Moreover, the ICJ elaborated on the content of the obligation
to regulate private actors in the context of discussing state responsibility for climate induced harms.
In such circumstances, the Court was clear that “the question of attributing the conduct of private
actors to a State does not arise.”'® Rather, the obligation is to regulate the activities of private
actors as a matter of due diligence and as such, “attribution in this context involves attaching to a
State its own actions or omissions that constitute a failure to exercise regulatory due diligence” **°
For example, this will include where a State “has failed to exercise due diligence by not taking the
necessary regulatory and legislative measures to limit the quantity of emissions caused by private
actors under its jurisdiction.”' Thus, under customary international law States can be held
responsible for climate induced harms caused by corporations, such as displacement, where that
harm was caused by the States’ internationally wrongful conduct in failing to regulate such private

actors.

3131CJ Climate AO (n 49) para 134, 273.
314 ibid para 138.

315 Pulp Mills (n 42), para 197.

316 ICJ Climate AO (n 49) para 138.
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319 ibid para 428.
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184.  Similarly, in the Advisory Opinion OC-32/25, the IACtHR affirmed that States have a positive
obligation to regulate private actors whose activities contribute to climate change, environmental
degradation or heightened risks of displacement. The IACtHR explained that the duty to protect
requires States to adopt the measures necessary to ensure that corporations, extractive industries,
agribusiness, infrastructure developers and other private entities do not engage in conduct that
undermines the enjoyment of human rights.>>> It held that this obligation applies with particular
rigour in the context of the climate emergency, given the foreseeability of harm associated with

environmentally damaging activities.**

185.  The IACtHR recalled that the duty to protect from third party harm is a well-established component
of inter-American human rights law.*** It has long held that States incur responsibility when they
fail to prevent, regulate or supervise private activities that pose a foreseeable risk to rights. It
reiterated that this standard applies fully to climate-related risks, including those arising from
corporate emissions, deforestation, mining, fossil-fuel extraction, land concessions and other

private actions that destabilise ecosystems or heighten exposure to climate impacts.®*

186. The IACtHR emphasised that the obligation to regulate private actors forms part of the broader
framework of enhanced due diligence, which requires States to take all reasonable measures to
prevent harm to human rights where the risks are known or should be known.**¢ In the climate
context, this includes adopting and enforcing environmental standards, ensuring effective
monitoring systems, requiring environmental impact assessments that incorporate climate science,

and establishing liability regimes for environmental damage.

187.  The Advisory Opinion OC-32/25 further stressed that corporate activities affecting the lands,
territories and resources of Indigenous and tribal peoples carry heightened risks of harm. For these
communities, environmental degradation caused by private actors may result not only in physical
damage but also in the loss of cultural identity, traditional knowledge systems and ways of life.*?’

The Court relied on its prior jurisprudence to reaffirm that States must obtain free, prior and

informed consent before authorizing activities that may affect the territorial or cultural integrity of

322 JACtHR Climate AO (n 42) paras 226, 229 - 230.
323 ibid para 233.

324 ibid para 226

325 ibid para 227.

326 ibid paras 234 - 237.

327 ibid para 407.
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191.

Indigenous communities. This requirement reflects the State’s duty to protect these communities

from corporate practices that threaten their survival, dignity and autonomy.

The Court also noted that failure to regulate private actors can exacerbate displacement dynamics.
Corporate-driven deforestation, land degradation, pollution, water extraction and soil
contamination can weaken communities’ livelihoods and reduce the viability of settlements,
thereby increasing displacement pressure.*?® The decision therefore affirms that States must adopt
preventive and corrective measures to ensure that corporate activities do not contribute to climate-
related migration or forced displacement.’” Such measures must include access to information,
participation in environmental decision-making and access to effective remedies for communities

affected by corporate harm.

Finally, the Advisory Opinion OC-32/25 clarified that where corporate activities contribute to
climate impacts that make territories uninhabitable, States must ensure that affected populations
receive adequate protection, including assistance, resettlement options that respect cultural identity
and compensation for losses.*® These duties reflect the IACtHR’s broader approach to the
indivisibility of rights, according to which environmental protection, territorial security and human

dignity are mutually reinforcing.

For this Court, the reasoning in the Advisory Opinion OC-32/25 provides a robust framework for
interpreting the protective duties contained in Articles 1, 4, 14, 16, 18, 21, 22 and 24 of the African
Charter. It makes clear that climate related human rights obligations extend beyond State conducted
harm to include private activities that contribute to climate change and environmental degradation.
States Parties must ensure that corporate actions do not jeopardize the environmental conditions
necessary for the exercise of fundamental rights, including the rights to life, property, health,
culture, housing, development and a satisfactory environment. Failure to regulate private actors in
the face of foreseeable climate risks constitutes a violation of the duty to protect and heightens the

risk of displacement in the context of climate change.

The UN Guiding Principles on Business and Human Rights (“Ruggie Principles”) are an
authoritative soft law instrument which recognise States’ international law obligations to protect

“against human rights abuse within their territory and/or jurisdiction by third parties, including

328 ibid paras 415 - 417.
329 ibid para 422.
330 ibid para 426.
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business enterprises”’ by "taking appropriate steps to prevent, investigate, punish and redress such
abuse through effective policies, legislation, regulations and adjudication.”' The operational
principles are useful for discerning the content of States’ obligations to prevent human rights abuses
by corporations. For example, States should “/e/nforce laws that are aimed at, or have the effect
of, requiring business enterprises to respect human rights, and periodically to assess the adequacy
of such laws and address any gaps”.*** It should be noted a foundational principle of the Ruggie
Principles is that “/bJusiness enterprises should respect human rights.”*** Therefore, corporations
or business enterprises should, ‘fa/void causing or contributing to adverse human rights impacts

through their own activities, and address such impacts when they occur”**

and “[s]eek to prevent
or mitigate adverse human rights impacts that are directly linked to their operations, products or
services by their business relationships, even if they have not contributed to those impacts.”* Thus,
although not enforceable through international law, corporations have a responsibility to protect
human rights including by ensuring their operations do not interfere with human rights by

contributing to displacement in the context of climate change.

192. It is well established in both the decisions of this Court and the African Commission that States
Parties’ obligations under the African Charter include obligations to protect from corporate or other
third-party interference.*® This has been established in contexts of corporate induced
environmental harm causing displacement. In SERAC an oil project in Ogoniland in Nigeria caused
severe soil, water and air contamination which harmed the Ogonis’ health and environment and
caused their displacement. This oil project was a collaboration between the State-owned Nigerian
National Petroleum Corporation (“NNPC”) and foreign oil consortiums. The Commission found
that the government facilitated the destruction of Ogoniland including by giving “the green light to
private actors, and the oil companies in particular, to devastatingly affect the well-being of the
Ogonis”. 3" Thus, Nigeria violated Article 21 of the African Charter not only through its own

conduct as NNPC but also through the conduct of private actors. As the Commission found, Nigeria

31 UN Office of the High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework’ (2011) UN Doc HR/PUB/11/4,
Principle .A.1 (Ruggie Principles).
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333 ibid Principle ILA.11.
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335 ibid Principle 13(b).

336 See, eg, Ligue Ivoirienne des Droits de |’'Homme (LIDHO) v Republic of Céte d’Ivoire (Merits and Reparations)
Application No 041/2016 (African Court on Human and Peoples’ Rights, 5 September 2023) para 143ff.

37 SERAC (n 7) para 58.
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had failed in its “duty to protect their citizens, not only through appropriate legislation and effective
enforcement but also by protecting them from damaging acts that may be perpetrated by private
parties” >*® States Parties to the African Charter are obliged to protect peoples and communities
from forced eviction by third parties, as the Commission found they must “prevent the violation of
any individual’s right to housing by another other individual or non-state actors like landlords,
property developers, and land owners, and where infringements occur it should act to preclude

further deprivations as well as guaranteeing access to legal remedies.”*

193. In SERAP v Federal Republic of Nigeria (“SERAP”) the Court of Justice of the Economic
Community of West African States (‘ECOWAS Court”) elaborated on the content of States
Parties’ obligations to protect from corporate induced harms under Article 24 of the African
Charter.** There, the Court emphasised that corporate regulation will not be enough where it is not

accompanied by measures such as enforcement, holding:

“that the adoption of the legislation, no matter how advanced it may be or the creation of
agencies inspired by the world’s best models, as well as the allocation of financial
resources in equitable amounts, may still fall short of compliance with international
obligations in matters of environmental protection if these measures just remain on paper
and are not accompanied by additional and concrete measures aimed at preventing the
occurrence of damage or ensuring accountability, with the effective reparation of the

environmental damage suffered.”**!

194.  In SERAP, Nigeria’s failure to enforce the legislation and regulation in force was at the core of the
environmental degradation occurring in the Niger Delta region.**? As found by the ECOWAS
Court, Nigeria could not attempt to shift the responsibility on to to the holders of a licence of oil
export as “the damage caused by the oil industry to a vital resource of such importance to all
mankind, such as the environment, cannot be left to the mere discretion of oil companies and
possible agreements on compensation they may establish with the people affected by the
devastating effects of this polluting industry” 3** The ECOWAS Court noted that Nigeria “was not

338 ibid para 57.

339 ibid. para 61.

340 Judgment No ECW/CCJ/JUD/18/12 (The Court of Justice of the Economic Community of West African States
(Ecowas), 14 December 2012).

341 ibid para 105.
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able to point out in its pleadings a single action that has been taken in recent years to seriously
and diligently hold accountable any of the perpetrators of the many acts of environmental
degradation which occurred in the Niger Delta Region.”** As such, Nigeria had violated its

international obligations under Articles 1 and 24 of the African Charter.’*

195.  For this Court, these authorities provide a clear basis to affirm that States are under a stringent duty
to regulate, supervise and pursue enforcement action against corporations that contribute to
environmental harm and displacement in the context of climate change. The Court is therefore
invited to clarify that a failure to take reasonable and effective regulatory, legislative and
enforcement measures in response to foreseeable corporate-driven harm is a breach of the Charter

rights set out above.
b. Access to judicial and other remedial mechanisms

196.  States’ obligation to protect also encompass procedural obligations which ensure access to redress
for harms caused by climate change and corporate-driven environmental destruction. The right to
a remedy is well-established in international law and can be found in international human rights

law, the African Charter as well as under general international law.

197.  Under the ICCPR, States Parties are obligated to ensure that any individual whose rights or
freedoms have been violated have access to an effective remedy.**® Additionally, States must
establish and strengthen avenues for judicial remedies and to ensure that the competent authorities
shall enforce such remedies when granted.>*” The right to an effective remedy is a universal human
right. As recognised in Article 8 of the UDHR “/e/veryone has the right to an effective remedy by
the competent national tribunals for acts violating the fundamental rights granted him by the

constitution or by law”.

198.  The right to an effective remedy also finds expression in African human rights documents. The
African Charter contains several provisions relating to remedies. Article 7(1) guarantees every
individual the right to have their case heard, including “The right to an appeal to competent national

organs against acts violating his fundamental rights as recognized and guaranteed by conventions,

344 ibid para 110.

345 ibid para 111.

346 [CCPR (n 106) art 2(3)(a).
7 ibid art 2(3)(b)-(c).
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laws, regulations and customs in force.”** Article 21 affirms “the right to adequate compensation”
and “the lawful recovery of its property” in relation to “the spoliation of resources of a dispossessed
people.”** The revised African Convention on the Conservation of Nature and Natural Resources
also addresses access to remedies. Article 16(1)(d) provides that States adopt measures necessary
to ensure timely and appropriate “access to justice in matters related to protection of environment

and natural resources.”

Aside from these treaty obligations, Principle 25 of the Ruggie Principles, provides that “As part
of their duty to protect against business-related human rights abuse, States must take appropriate
steps to ensure, through judicial, administrative, legislative or other appropriate means, that when
such abuses occur within their territory and/or jurisdiction those affected have access to effective
remedy.” As explained in the commentary, the rationale for Principle 25 is that without ensuring
access to a remedy the State duty to protect can be rendered weak or even meaningless.*® Thus,
as provided for in the operational principles, States are required to “fake appropriate steps to ensure
the effectiveness of domestic judicial mechanisms when addressing business-related human rights
abuses, including considering ways to reduce legal, practical and other relevant barriers that could

»351 - Alongside these, “States should provide effective and

lead to a denial of access to remedy.
appropriate non-judicial grievance mechanisms, as part of a comprehensive State-based system
for the remedy of business-related human rights abuse.”*** Additionally, States should consider
non-state-based grievance mechanisms for dealing with business-related human rights harms®?
and “To make it possible for grievances to be addressed early and remediated directly, business
enterprises should establish or participate in effective operational-level grievance mechanisms for

individuals and communities who may be adversely impacted.”*** The principles also elaborate on

effectiveness criteria for non-judicial grievance mechanisms.>*®

The importance of States’ obligations to provide an effective remedy and what is required of a State
to meet that duty is seen in the jurisprudence of the IACtHR. As observed by the Court in Mayagna

(Sumo) Awas Tingni Community v Nicaragua, “article 25 of the Convention is closely linked to the

348 African Charter (n 28) art 7(1)(a).
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general obligation of article 1(1) of the Convention, which assigns protective functions to domestic
law in the States Party, and therefore the State has the responsibility to designate an effective
remedy and to reflect it in norms, as well as to ensure due application of that remedy by its judicial
authorities.”*® In order to effectively protect fundamental rights a remedy must have the
characteristics to effectively do so, namely being “simple and brief’>” Where remedies do “not
respect the principle of a reasonable term protected by the American Convention” they will be
“illusory and ineffective” where there is unjustified delay in reaching a decision on them.** In
another case, Indigenous Communities Members of the Lhaka Honhat (Our Land) Association v
Argentina, the Court found that the judicial proceedings (lasting nearly seven years and including
athree year delay) were an “excessive and unjustified” length of time which could not be considered

reasonable in the terms of Article 8(1) of the American Convention.*>

201.  As such, under the duty to protect, States must exercise stringent due diligence to prevent
displacement in the context of climate change caused or exacerbated by private actors. This requires
adopting and enforcing robust regulatory frameworks to control environmentally harmful activities,
including extractive and high-emitting industries, ensuring meaningful consultation and

participation of affected communities, and securing access to effective remedies.
CHAPTER VIIL STATE OBLIGATIONS TOWARDS INTERNALLY DISPLACED PERSONS

202.  Where climate related harms cause persons to be internally displaced, States have obligations
towards these persons within their jurisdiction. These obligations are elaborated in the subsections
that follow: Section A sets out States’ duties towards IDPs during evacuation and displacement;
Section B outlines the obligations to afford IDPs participatory and information rights throughout
the period of displacement; and Section C addresses the duties towards IDPs after displacement

and the duty to find durable solutions.

203. In the African context, the Kampala Convention specifically addresses IDPs in the context of

climate change. States Parties are obliged to “take measures to protect and assist persons who have

been internally displaced due to natural or human made disasters, including climate change”

336 JACtHR, Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua (n 179) para 135.
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39 Indigenous Communities of Lhaka Honhat (Our Land) Association v. Argentina (Merits, Reparations and Costs
Judgment) Inter-American Court of Human Rights Series C No. 400 (6 February 2020), paras 302, 305.
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(emphasis added).’*® Article 5(5) provides that States Parties “shall assess or facilitate the
assessment of the needs and vulnerabilities of internally displaced persons and of host
communities, in cooperation with international organizations or agencies.” Under Article 5(6)
States Parties are required to “provide sufficient protection and assistance to internally displaced
persons, and where available resources are inadequate to enable them to do so, they shall
cooperate in seeking the assistance of international organizations and humanitarian agencies, civil
society organizations and other relevant actors. Such organizations may offer their services to all

those in need”.
State duties during evacuation and displacement

States have obligations towards persons that are internally displaced, including upholding their
rights during evacuation and displacement. The source and content of these obligations can be

found in a range of international instruments, which are briefly analysed below.

The Kampala Convention specifically enshrines States Parties’ obligations towards persons
internally displaced, ensuring that these persons are still afforded human rights guarantees.*' States
Parties are obligated to respect and ensure the rights of IDPs by refraining from and preventing a
non-exhaustive list of acts. This includes discrimination against IDPs in the enjoyment of any

302 genocide, crimes against humanity,

human rights and freedoms on the grounds that they are IDPs,
war crimes and other violations of international humanitarian law*® and starvation.*** Additionally,
States Parties have thirteen specific obligations they must carry out in relation to IDPs, enumerated
in Article IX(2). For example, States Parties must “fake necessary measures to protect individual,
collective and cultural property left behind by displaced persons as well as in areas where
internally displaced persons are located, either within the jurisdiction of the State Parties, or in

% and “[t]ake necessary measures to safeguard against

areas under their effective contro
environmental degradation in areas where internally displaced persons are located, either within
the jurisdiction of the States Parties, or in areas under their effective control” **® Likewise, Article

IX enumerates specific protections towards IDPs with special needs, requiring States Parties to

360 Kampala Convention (n 111) art V(4).
361 Kampala Convention (n 111) art IX.
362 ibid art IX(1)(a).
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“take special measures to protect and provide for the reproductive and sexual health of internally
displaced women as well as appropriate psycho-social support for victims of sexual and other

related abuses™ 3%’

206.  The Deng Principles are a soft law set of standards which reflect international human rights law,
international humanitarian law and general international law and are thus a useful instrument for
illustrating the international obligations of States towards IDPs. They include a range of provisions
which identify and guarantee the rights of IDPs, including those displaced as a result of “natural”
and human disasters.*®® Under Principle 3(1), national authorities have the primary duty and
responsibility to provide protection and humanitarian assistance to IDPs within their jurisdiction.
The Deng Principles provide safeguards against discrimination whether on the grounds that a
person is internally displaced, or in the application of the principles which are to be applied “without
discrimination of any kind, such as race, colour, sex, language, religion or belief, political or other
opinion, national, ethnic or social origin, legal or social status, age, disability, property, birth or

other criteria” 3%

207.  Additionally, the Deng Principles recognise the particular vulnerabilities of certain groups of
persons which are to be taken into account when applying the Principles, for instance children and
mothers.’”® Other protections from displacement include the principle that “/d]isplacement shall
not be carried out in a manner that violates the rights to life, dignity, liberty and security of those
affected” and States’ particular obligations to protect against the displacement of persons with a
special dependency on and attachment to their lands, such as Indigenous Peoples, minorities,

peasants, pastoralists.®”!

208.  Further soft law guidance can be found in the IASC Guidelines, which adopt a rights-based
approach to help protect persons in situations of “natural” disasters. After setting out general
principles, the key principles relevant for the protection of human rights of affected persons are set

out in four chapters. First, protection of life; security and physical integrity of the person; and family

37 ibid art 1X(2)(d).

368 UNGPID (n 111) see introduction, scope and purpose para 1.

369 ibid Principles 1(2), 4(1).

370 ibid Principle 4(2). “Certain internally displaced persons, such as children, especially unaccompanied minors,
expectant mothers, mothers with young children, female heads of household, persons with disabilities and elderly
persons, shall be entitled to protection and assistance required by their condition and to treatment which takes into
account their special needs.”

371 ibid Principles 8 - 9.
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ties.’’? Second, protection of rights related to the provision of food, health, shelter and education.>”
Third, protection of rights related to housing, land and property, livelihoods and secondary and
higher education.’” Fourth, protection of rights related to documentation, movement, re-
establishment of family ties, expression and opinion and elections.’”> The IASC Guidelines are
relevant to displacement in the context of climate change, as they “have been drafted with the
consequences of quick-onset natural disasters in mind” however “most of them are also relevant
in preparation for or after other kinds of disasters, such as slow-onset disasters.”’® As such, these
principles complement and inform human rights norms in assessing the obligations of States

towards IDPs during evacuation and displacement in the context of climate change.

Finally, the special needs of persons with disabilities in the context of disasters is recognised in the
Convention on the Rights of Persons with Disabilities (“CRPD”).3”” In disaster situations States
Parties are obligated to take “all necessary measures to ensure the protection and safety of persons
with disabilities in situations of risk” which include “humanitarian emergencies and the occurrence

of natural disasters.”’®

Separate to these relevant treaties and other instruments, we also highlight jurisprudence from the
Colombian Constitutional Court in the case of Mendoza Bohorquez and Librada Nifio de Mendoza
v Colombia.’” In a landmark ruling, the Constitutional Court held that IDPs, including those
displaced by environmental and climatic factors, are subject to special protection.**’ It emphasised
that the absence of a specific legal framework for displacement in the context of environmental
degradation or climate change does not exempt public authorities from their duties of protection,

assistance and prevention.*®!

The Constitutional Court adopted the Deng Principles as the interpretive foundation for the

obligations owed to IDPs, identifying three phases of duties: the prevention of displacement, the
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protection and assistance of persons during displacement, and the adoption of measures to enable
durable solutions.*® During displacement, the State must guarantee conditions necessary to preserve
life, dignity and physical integrity, including the provision of adequate humanitarian assistance such as
food, water, shelter and access to healthcare.*** The judgement underscored that evacuation processes
must be executed in a manner that ensures safety, access to information, and with specific
safeguards to avoid family separation or exposure to additional risks during transit.*®* It further
held that IDPs face severe socioeconomic vulnerability during displacement and that authorities
must take steps to ensure continuity of livelihoods, access to temporary income programmes and
psychosocial support. Where return is not immediately safe due to environmental degradation or
persistent risk, the State must facilitate alternative temporary or permanent resettlement options
that are voluntary, safe and dignified, and that incorporate the participation of the affected
population.’®® It further noted that durable solutions also require reparation measures and the

restoration of conditions necessary for long-term personal and community wellbeing.*%

Set alongside the analytical framework of the IACtHR Advisory Opinion OC-32/25, which
recognised the need for enhanced due diligence, preventive action, and special protection for
environmentally vulnerable populations, the reasoning in Mendoza Bohdrquez and Librada Nifio
de Mendoza v Colombia provides a robust comparative foundation for defining State obligations
toward IDPs in the climate context. Both Courts emphasise that displacement is not a neutral event

but a human rights crisis that engages intensified duties of protection.

We therefore invite the Court to recognise that for the African Charter, these principles demonstrate
that evacuation and displacement impose positive obligations on States to maintain life, dignity,
integrity, family unity and access to essential services throughout the duration of displacement and

until durable solutions are achieved for IDPs.
Participatory and information rights

Under international law, States have an obligation to afford participatory and information rights to

persons internally displaced within their territory in the context of climate change.
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Both information and participatory rights are inherent in Deng Principle 7. Where displacement
occurs in situations other than during the emergency stages of disasters, States must ensure that
“Adequate measures shall be taken to guarantee to those to be displaced full information on the
reasons and procedures for their displacement and, where applicable, on compensation and
relocation”*®” Additionally, States must secure the free informed consent of IDPs and “shall
endeavour to involve those affected, particularly women, in the planning and management of their

relocation” 338

In the African context, the Kampala Convention also provides for the participatory and information
rights of IDPs. Included in the obligations of States Parties towards IDPs is an obligation to “consult
internally displaced persons and allow them to participate in decisions relating to their protection
and assistance”® Likewise, the obligations of States relating to sustainable return, local
integration or relocation include the obligation to “enable internally displaced persons to make a
free and informed choice on whether to return, integrate locally or relocate by consulting them on
390

these and other options and ensuring their participation in finding sustainable solutions.

Similar provisions are present in the IASC Guidelines.*”!

The TACtHR addressed participation and information rights in its Advisory Opinion OC-32/25.
Relevantly, the Court found that “measures aimed at protecting the rights of individuals and
communities at risk or displaced due to climate change must include mechanisms for access to
information and participation in defining the nature and level of the risk they face”>** The Court
held that the information provided must take into account access issues such as illiteracy, disability,

language barriers, distance and the lack of information and communication technologies.

Based on these principles, the Court is invited to affirm that the African Charter requires States to

ensure that internally displaced persons are provided with timely, accessible and full information,

387UNGPID (n 111) Principle 7(3)(B).

388ibid Principle 7(3)(c)-(d).
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and are able to participate meaningfully and on an informed basis in all decisions affecting them,

including those relating to displacement, relocation, and the identification of sustainable solutions.
State duties after displacement and durable solutions to displacement

States Parties to the Kampala Convention have various obligations to uphold the rights of IDPs
after they have been displaced and to find durable solutions to the problem of displacement. This
includes under Article 11, which enumerates States Parties’ obligations relating to sustainable
return, local integration or relocation. States are obligated to “seek lasting solutions to the problem
of displacement by promoting and creating satisfactory conditions for voluntary return, local
integration or relocation on a sustainable basis and in circumstances of safety and dignity” >
Contained within these obligations are participatory rights for IDPs and the obligation to “take all
appropriate measures, whenever possible, to restore the lands of communities with special
dependency and attachment to such lands upon the communities’ return, reintegration, and

reinsertion.”%

All of the general obligations of States Parties to the Kampala Convention are relevant for the
protection of IDPs after displacement and finding durable solutions.** IDPs are also at risk of
experiencing the effects of environmental degradation in the areas where they have relocated. Thus,
States Parties have the obligation to “[t/ake necessary measures to safeguard against
environmental degradation in areas where internally displaced persons are located, either within

the jurisdiction of the States Parties, or in areas under their effective control” 3%

In summary, a range of treaty obligations and other instruments are relevant to determining the
content of State obligations relating to IDPs in the context of climate change. These obligations
include providing protection during evacuation and displacement, affording persons participatory
and information rights throughout the period of displacement, and providing displaced persons

protection after displacement.

393 Kampala Convention (n 111) art XI(1).
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CHAPTER VIII. STATE OBLIGATIONS IN THE CONTEXT OF CROSS-BORDER
DISPLACEMENT

African States have legal obligations towards people present or displaced across borders in the
context of climate change. These obligations arise under international and regional human rights
law, refugee law, and customary international law, and include, in particular, the principle of non-
refoulement, which prohibits the return of individuals to situations where they face a real risk of
harm. Both the ICJ and the IACtHR addressed this issue in their advisory opinions on climate
change and the African Commission has addressed this issue in its African Guiding Principles on
the Human Rights of Migrants, Refugees and Asylum Seekers. These decisions, and the relevant
international legal frameworks, will be analysed below. Section A examines the impacts of climate
change on cross-border displacement; and Section B sets out the legal frameworks and decisions
that articulate States’ non-refoulement obligations, including under (a) the OAU Refugee
Convention, (b) the 1951 Refugee Convention and its 1967 Protocol Relating to the Status of

Refugees, and (c) regional and international human rights law.
The impacts of climate change on cross-border displacement

The impacts of climate change can impact the full range of the human rights of migrants, including
refugees, who are outside of their countries of citizenship, nationality or habitual residence.
International human rights law and the African Charter guarantee the application of human rights
to those migrants, including, as noted above, duties on States to incorporate migrants in mitigation,

adaptation and loss and damage responses.*”’

The impacts of climate change may also result in forced displacement directly or indirectly “when
they compound pre-existing situations of vulnerability and factors of displacement, such as conflict,
violence, poverty, food insecurity, or inequalities”, as well as political instability.*® Sea-level rise,
salinisation, droughts, desertification, floods and ecosystem degradation can progressively or

abruptly undermine water access, food security, health, housing and livelihoods, thereby

¥7See, e.g., African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1)
Principles 2, 32.
398 JACtHR Climate AO (n 42) paras 416418, 461.

91



compelling cross-border movement where no viable alternatives remain.**® These forms of

displacement are a foreseeable and increasingly common consequence of the climate emergency.**

225.  Climate change, together with other environmental, social, economic and political factors, forms
part of a wider “hazard-scape” in which displacement occurs.*! The impacts of climate change
“interact with social, political, geopolitical and economic drivers™ to lead to displacement.*”> The
impacts of climate change on displacement differ between particular groups and individuals,
influenced by factors such as a person’s age, gender, health, access to resources, disability and so
on.*”® How a State responds to the risks arising from climate change can exacerbate these effects,

with historically marginalised being more vulnerable to displacement.***
B. States’ non-refoulement obligations

226.  States’ international protection obligations include the obligation not to refoule (remove) a person
to a place where they are at risk of persecution and other forms of serious harm. These obligations
relevantly arise under refugee law, including the 1951 Convention Relating to the Status of
Refugees (“Refugee Convention”), the 1969 Organisation of African Unity (OAU) Convention
Governing the Specific Aspects of Refugee Problems in Africa (“OAU Convention”), and under
human rights law and customary international law.**> Where a risk of serious harm arises in the
context of climate change, States’ non-refoulement obligations apply, and those affected may have

a valid claim to international protection.**®

227.  The scope of States’ non-refoulement obligations relate to the nature of the harm the individual

faces, not its source. This means that the circumstances in which States’ international protection

3% ibid paras. 416-418).

400 jbid para. 419).

4OV AW (Kiribati) [2002] NZIPT 802085, para 6

402 HO Pértner and others, ‘Technical Summary’ in Climate Change 2022: Impacts, Adaptation and Vulnerability,
52.

403 JACtHR Climate AO (n 42) paras. 405, 407; Kate Jastram and others, ‘International protection for people
displaced across borders in the context of climate change and disasters: A Practical Toolkit (February 2025) (n 112)
(‘Practical Toolkit”), para 33.

404 Practical Toolkit (n 112) para 35.

405 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189
UNTS 137 (‘Refugee Convention’) art 33; Organization of African Unity (OAU) Convention Governing the
Specific Aspects of Refugee Problems in Africa (Adopted 10 September 1969, entered into force 20 June 1974)
1001 UNTS 45 (‘OAU Refugee Convention’), art I1(3))

406 JCJ Climate AO (n 49) 378, citing Human Rights Committee, Teitiota v. New Zealand, 24 October 2019, UN
doc. CCPR/C/127/D/2728/2016.
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obligations will arise are not limited to specific categories of displacement-producing events. This

is true under both human rights law and refugee law.*"’

Not all risks of serious harm will give rise to international protection.**® In the context of climate
change, risks of serious harm can be demonstrated if there is inadequate protection provided by the
State.*” For example, in the case of AC (Eritrea), the New Zealand Tribunal held that the risk of
harm to an elderly Eritrean couple in the context of generalised poverty and climate change was
the result of “/t]he direct and indirect actions of the government of Eritrea (that include the state’s
military prioritisation, poor governance, corruption and abuses significantly impacting the
subsistence lifestyle of the appellants)” and that the government’s climate adaptation measures
were “inadequate to reduce the risk of the appellants facing starvation here and now below the

real chance level” *1°

In order to uphold their non-refoulement obligations, States must implement procedures for
identifying those who are entitled to international protection under relevant international and
regional human rights and refugee law instruments. In 2018, the Global Compact on Refugees
recognized the interconnection between ‘“climate, environmental degradation and natural
disasters” and displacement and called on States to ensure that such procedures are implemented
“in accordance with their applicable international and regional obligations, in a way which avoids
protection gaps”.*'! Individuals must be informed of available protection mechanisms and
procedures and must be able to participate meaningfully in decisions that affect their mobility and
status.*!? This includes transparent, accessible and non-discriminatory procedures for evaluating

claims related to climate displacement.

When climate impacts force individuals to cross borders, the receiving State must assess whether
removal or denial of entry would expose them to real risks to their rights, and must refrain from

returning persons to situations in which their life, integrity or fundamental rights would be at risk.*'

407 Teitiota (n 406); UNHCR, ‘Legal considerations regarding claims for international protection made in the context
of the adverse effects of climate change and disasters’ (1 October 2020) (“UNHCR Legal Considerations’).

408 AF (Kiribati) [2013] NZIPT 800413.

409 Practical Toolkit (n 112) para 42.

04 C (Eritrea) [2023] NZIPT 802201-202, para 148; Practical Toolkit (n 112) at 11.

411 UNHCR, Report of the United Nations High Commissioner for Refugees: Part II Global Compact, 73rd sess,
Supp No 12, UN Doc A/73/12 (Part IT) (2 August 2018, reissued 13 September 2018) (‘The Global Compact on
Refugees’), para 61.

42 TACtHR Climate AO (n 42) paras. 236, 366-367.

413 ibid. paras. 272-275).
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States should develop entry mechanisms to assess the international protection needs of those
displaced across borders in the context of climate change, ensuring that such people can access
essential services, documentation and support that addresses the specific vulnerabilities of

displaced populations.*!*

When assessing a claim for international protection, States should consider the impacts of climate
change within the “hazard-scape” as a whole. The assessment of claims for international protection
made in the context of the adverse effects of climate change and disasters should not focus narrowly
on the climate change event or disaster as solely or primarily natural hazards. Such a narrow focus
might fail to recognize the social and political characteristics of the effects of climate change or the

impacts of disasters or their interaction with other drivers of displacement.*!?

The 2025 International Protection for People Displaced across Borders in the context of Climate
Change and Disasters: A Practical Toolkit (“Practical Toolkit) proposes a set of five key
considerations to guide the assessment of all international protection claims involving the impacts
of climate change and disasters, whether such impacts are a central component of the claim or part
of the broader context in which the claim arises.*'® We respectfully encourage this Court to adopt
these key considerations, which are as follows: a) there are no special rules for international
protection claims involving climate change and disasters; b) the hazard-scape should be considered
as a whole; c) climate change and disaster affect people in different ways; d) human agency
contributes to the impacts of climate change and disasters; and ¢) the risk of harm may manifest

over time.*’
a. 1969 OAU Refugee Convention

The 1969 OAU Convention is Africa’s “regional complement” to the 1951 Refugee Convention.*!®
It has been ratified by 48 of the 55 Member States of the African Union, making it one of the
continent’s most widely ratified regional instruments. The 1969 OAU Convention has been widely
celebrated for addressing refugee problems specific to the continent. Those who meet the definition

of a “refugee” under the 1969 OAU Convention are entitled to international protection, including

414 ibid. para. 461).

415 UNHCR Legal Considerations (n 407) para 5.

416 Radjabu v Chairperson of the Standing Committee for Refugee Affairs and Others (8830/2010) [2014]
ZAWCHC 134; [2015] 1 All SA 100 (WCC) (4 September 2014), para 6.

417 Practical Toolkit (n 112) paras 26-48.

418 1969 OAU Convention, art VIII(2).
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protection from refoulement and access to the other rights and entitlements set out in the

Convention.*"?

234.  As well as incorporating the universal refugee definition in Article I(I), Article I(2) of the 1969

OAU Convention provides:

“The term ‘refugee’ shall also apply to every person who, owing to external aggression,

occupation, foreign domination or events seriously disturbing public order in either part

or the whole of his country of origin or nationality, is compelled to leave his place of

habitual residence in order to seek refuge in another place outside his country of origin or

nationality.” (emphasis added).

235.  Therefore, under the Article I(2) refugee definition, those displaced in the context of climate
change and disasters may qualify for international protection where: a) the adverse impacts of
climate change generate or exacerbate events seriously disturbing public order; b) those affected
are “compelled to leave” as a result; and c) the home State is unable or unwilling to provide

“effective protection”.

236.  The application of the 1969 OAU Refugee Convention in the context of climate change has been
widely recognised, including by the African Commission on Human and Peoples’ Rights, UNHCR,
the UN Human Rights Council, and the UN Special Rapporteur on the Human Rights of
Migrants.*® The key wording in article I(2) relates to the meaning of the words “events seriously
disturbing public order”. Below we analyse this wording, before turning to whether an individual
is “compelled to leave” in a context where a home State is unwilling to provide “effective

protection”.

419 ibid art 11(3)

420 See generally Cleo Hansen-Lohrey, ‘Assessing serious disturbances to public order under the 1969 OAU
Convention, including in the context of disasters, environmental degradation and the adverse effects of climate
change’ (UNHCR, 2023), 5-6. This application has been recognised by the following: UN Human Rights Council,
'"The Slow Onset Effects of Climate Change and Human Rights Protection for Cross-Border Migrants' UN Doc
A/HRC/37/CRP4 (22 March 2018), para 72 (a 2018 study by the UN High Commissioner for Human Rights and the
Platform on Disaster Displacement (PDD); UNHCR Legal Considerations (n 407) para 14; the African Commission
on Human and Peoples’ Rights, Climate Change and Forced Displacement in Africa Resolution on Climate Change
and Forced Displacement in Africa, ACHPR/Res. 491 (LXIX) 2021 (31 December 2021), paras 1, 3 and 5; African
Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1) Explanatory Note to
Principle 2; ‘Report of the Special Rapporteur on the Human Rights of Migrants’ UN Doc A/77/189 (19 July 2022),
paras 20, 65.
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I Events seriously disturbing public order

237.  The “events seriously disturbing public order” ground in the article 1(2) definition is particularly
relevant for refugee claims related to the adverse effects of climate change and disasters.*! Climate
change and disasters may impact public order on their own — for example, in situations involving
sudden-onset disasters, such as storms or flooding — or through interaction with other factors
affecting societal instability, such as conflict, violence and serious human rights violations.
Ethiopia and Kenya previously recognised Somalis fleeing famine and drought in 2011 and 2012

as refugees on the basis of the “events seriously disturbing public order” ground.**?

238.  Importantly, whether the serious disturbance to public order stems from human or other factors is
not determinative for a claim to refugee protection under article 1(2). Instead, “the principal inquiry
at the time of assessing a claim for refugee status is whether a serious disturbance to public order

exists as a matter of fact, based on an assessment of available evidence” **

239.  Under article I(2), “public order” refers to:

“the maintenance of societal stability, demonstrated by a predominant state of public
peace, public safety and public security, and underpinned by the effective operation of the
rule of law and the protection of individuals’ rights and freedoms within the society,
including the right to enjoy a life of dignity. When these public order elements are
undermined, there will be a disturbance to public order. These elements therefore

represent the yardsticks by which a public order disturbance can be measured.”***

240. A recent study prepared for UNHCR, proposes a set of factual indicators for determining whether

a disturbance to public order exists. These are:

a. Government services are failing to meet the basic needs of individuals in the society and

therefore do not ensure that individuals are able to enjoy minimum core human rights;

b. Government institutions are weak and function ineffectively;

“IUNHCR Legal Considerations (n 407), para 15.

422Sanjula Weerasinghe, ‘Refugee Law in a Time of Climate Change, Disaster and Conflict A working legal analysis
of the refugee definition in the 1951 Convention and the regional refugee criteria, particularly where conflict and/or
violence interacts with disaster’ (UNHCR, 2020), 78-79.

423 UNHCR Legal Considerations (n 407) para 16.

424 Hansen-Lohrey (n 420) 51.
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c. Freedom from harm: Individuals are unable to go about their daily lives with dignity and
without fear for their lives, physical integrity or liberties, as a result of actions or omissions

of the State, foreign States, non-State actors or other individuals;

d. Rule of law: Judicial, security, and law enforcement bodies (including the courts, police,
armed forces and other officials exercising public order powers) do not operate in
accordance with the rule of law, and in a way that is fair, impartial, transparent and non-

discriminatory;

e. Management of public protests: Authorities respond to public protests, strikes or
demonstrations with coercive and repressive measures, contrary to human rights law and

the rule of law;
f. Civil conflict is not effectively limited;
g. Government accountability is limited; and

h. Other circumstances that result in a disturbance to general societal stability, public peace,

425

public safety or public security.

A disturbance to public order will meet the threshold of “serious” where it involves “a widespread
or generalised threat to the rights to life, physical integrity and/or liberty of individuals in a society,
such that the disturbance can be said to affect society at large, and the state is unable or unwilling
to restore public order” **®* UNHCR has stated that the serious threshold “must be assessed on a
case-by-case basis, taking account of the nature and duration of the disruption and its
consequences for the security and stability of the State and society” **’ Serious disturbances may

be one-off or part of a series of events, and may be cumulative in nature.*?

i. Compelled to leave

As we have set out above, to meet the article 1(2) refugee definition under the 1969 OAU
Convention, a refugee must be “compelled to leave [their] place of habitual residence in order to

seek refuge in another place outside [their] country of origin” owing to a serious disturbance to

42 ibid.
426 ibid.

427 UNHCR Legal Considerations (n 407) para 16.
428UNHCR, ‘Guidelines on International Protection No. 12’ UN Doc. HCR/GIP/16/12 (2 December 2016), para 57.
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public order or other listed ground in article I(2). Different individuals and groups may face
different risks of harm in the face of a situation that has seriously disturbed public order. As the
South African High Court has explained, the effect of the compelled to leave requirements is that
“it is conceivable that the existence of the same set of given circumstances might sustain a

conclusion that they compelled A to leave, but not B” **

A person will be compelled to leave when the events in question put them at risk of serious harm
if returned. Despite the word “compelled” appearing in the past tense, the required assessment is
“forward-looking” and assesses “the risk to the refugee if returned to one of the enumerated
refugee-producing events” *° This aligns with the 1969 OAU Convention’s protective purpose
which is to prevent future harm to refugees if returned.*' The future risk can be assessed by
reference to factors including “the geographical proximity of the [event] to the person’s place of
habitual residence; how it affects their life, physical integrity, liberty and enjoyment of other human

rights; and how the State responds” **

iii. Lack of effective protection

Finally, the home State’s willingness and capacity to protect the putative refugee from serious harm
in connection to the impacts of climate change if returned is critical to assessing whether there has
been a failure of effective State protection sufficient to ground a claim for international
protection.**3 The impacts of climate change “will only warrant refugee status when the State,
including with international assistance, is unable or unwilling to address its impacts on the State

and its societal order and population” ***

b. 1951 Refugee Convention and its 1967 Protocol

245.

1951 Refugee Convention and its 1967 Protocol Relating to the Status of Refugees have been
ratified by 50 Member States of the African Union. Under article 1A(2) of the 1951 Refugee
Convention (replicated in article I(1) of the 1969 OAU Refugee Convention) States owe refugee

protection obligations to any person who:

2Radjabu v The Chairperson of the Standing Committee for Refugee Affairs (n 416) para 6.

430 Tamara Wood, ‘The International and Regional Refugee Definitions Compared’, The Oxford Handbook of
International Refugee Law (Oxford University Press 2021) 632.

B10AU Refugee Convention (n 418) art I1(3).

42 UNHCR Legal Considerations (n 407) para 17.

433 ibid.
434 ibid.
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Owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the

protection of that country.

Where the adverse impacts of climate change generate, or exacerbate, the risk of persecution, those
affected may be entitled to refugee protection under the 1951 Refugee Convention. This includes
protection from refoulement, as well as respect for the other rights and entitlements set out in 1951

Refugee Convention. The relevant aspects of the obligation will be considered briefly in turn.

I Well-founded fear of being persecuted

While the notion of “being persecuted” requires a human act or omission, a causal connection
between climate change per se and the State in question is not what is required in this context.
Rather, “human agency is a factor in creating the risk of being persecuted” and may manifest in
serious violations of human rights which the State fails to protect a person from.**> This could
include, for example, the State’s exclusion of certain groups from aid or risk reduction programmes,

exacerbating their risk of harm.**

As in all refugee claims, establishing a well-founded fear requires a forward-looking assessment of
whether there is a “real chance” of persecution to the claimant if returned.*’ The risk might be
assessed against past experiences of an individual or even an entire community, or be based on an
apprehended harm that has not already occurred but is nevertheless reasonably foreseeable.**® This
means that “where slower-onset hazards are concerned, decision-makers will need to consider their
potential trajectory over time, as well as whether government action could reduce the risk of harm

to below the well-founded threshold” **°

ii. Nexus with a Convention ground

In addition, a claimant must face a real chance of being persecuted for reasons of one or more of

the five Convention grounds: race, religion, nationality, membership of a particular social group

435 Practical Toolkit (n 112) paras 51-52.

436 ibid.

47 UNHCR Legal Considerations (n 407) para 9.
438 Practical Toolkit (n 112) para 55.

4% ibid.
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and political opinion. The differential impacts of climate change on particular individuals and
groups are particularly important in this context. Examples of how the nexus with a Convention

ground can be established in the context of climate change include:

a. where discriminatory policies and practices leave people disproportionately exposed to
hazards and disasters — for example, because they are forced to live in particularly

dangerous areas or are excluded from risk mitigation or adaptation responses;

b. where a government withholds, or de-prioritises protection by denying relief aid to

specific populations;
c. where post-disaster relief is politicised; or

d. where the environment, its natural resources or ancestral lands are deliberately destroyed

to persecute particular populations.*#

c. Non-refoulement obligations under human rights law

250. In addition to States’ obligations under the 1969 OAU Convention and the 1951 Refugee
Convention, African States also have non-refoulement obligations under regional and international
human rights law. The obligations stem in particular from articles 6 and 7 the International
Covenant on Civil and Political Rights, article 3 of the Convention Against Torture and article 5 of
the African Charter.**! These obligations require that States not remove a person to a country where
they would face a reasonably foreseeable risk to their life or a reasonably foreseeable risk of torture

or other cruel, inhuman or degrading treatment.

251.  The UN Human Rights Committee, in General Comment No. 31, explained that States’ obligation
under article 2 of the ICCPR (largely mirrored in article 2 of the African Charter) to respect and
ensure the human right of all persons within their territory and jurisdiction “entails an obligation

not to extradite, deport, expel or otherwise remove a person from their territory, where there are

440 See ibid para 61; UNHCR Legal Considerations (n 407) para 10.
441Gee also African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1)
Principles 20(3) and (4).
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substantial grounds for believing that there is a real risk of irreparable harm such as that

contemplated by articles 6 and 7 of the Covenant.”***

Both the ICJ and IACtHR in their respective Advisory Opinions have recognised that the principle
of non-refoulement applies in the context of climate change. First, the IACtHR recognised that
States have obligations to establish effective mechanisms to guarantee “the legal and humanitarian
protection of persons displaced across international borders due to the impacts of climate
change” ** This includes through the creation of appropriate refugee and other visas that can afford

people “protection against refoulement” **

The ICJ also affirmed that States’ non-refoulement obligations apply to displacement in the context
of climate change. It relied on the UN Human Rights Committee’s landmark decision in Teitiota v

New Zealand to find that:

“The Court considers that conditions resulting from climate change which are likely to
endanger the lives of individuals may lead them to seek safety in another country or prevent
them from returning to their own. In the view of the Court, States have obligations under
the principle of non-refoulement where there are substantial grounds for believing that
there is a real risk of irreparable harm to the right to life in breach of Article 6 of the

ICCPR if individuals are returned to their country of origin.**®

In Teitiota, the Human Rights Committee held that “severe environmental degradation can
adversely affect an individual’s well-being and lead to a violation of the right to life”, which it
acknowledged could trigger the non-refoulement obligations of sending States.**® This was an

important acknowledgment of States’ international protection obligations.

The African Commission’s African Guiding Principles on the Human Rights of All Migrants,
Refugees and Asylum Seekers (2023) reinforce that states’ non-refoulement obligations are
engaged where there are substantial grounds for believing that the person would be subjected to

“torture or cruel, inhuman and degrading treatment or punishment” or to a “real risk of irreparable

42UN Human Rights Committee, General comment no. 31 [80], The nature of the general legal obligation imposed
on States Parties to the Covenant, UN Doc CCPR/C/21/Rev.1/Add. 13 (26 May 2004), para 12.

43 JACtHR Climate AO (n 42) para 433.

444bid (citing the 2015 Nansen Initiative Protection Agenda, the Chile Declaration and Plan of Action (2024-34),
and the United Nations Human Rights Committee’s decision in Teitiota v New Zealand).

4ICJ Climate AO (n 49) para 378, citing Teitiota (n 406) para. 9.11.

46 Teitiota (n 406) para 9.11.
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harm to a fundamental human right, particularly the right to life”**" African states are thus
prohibited from removing a person to a situation where such a risk arises in the context of climate

change.

256. In summary, cross-border displacement in the context of climate change engages binding
obligations under international and regional law. States must ensure that persons who move across
borders as a result of climate-related harm are not returned to situations where there is a real risk
of violations of their fundamental rights, including the rights to life, dignity, health and a
satisfactory environment. These obligations require States to interpret and apply existing refugee,
human rights and environmental norms consistently with the object and purpose of the African

Charter and in light of evolving international law.

257.  Accordingly, this Court should clarify that a response to climate-related cross-border mobility
consistent with the Charter requires preventive action, strict adherence to non-refoulement, and
effective cooperation among States to ensure that those displaced by climate impacts are afforded

protection in conditions of safety and dignity.

CHAPTER IX. CONCLUSION

258.  Climate change presents profound and escalating risks to the enjoyment of human rights across the
African continent. As the testimonies and legal analysis in this submission demonstrate, climate-
related environmental degradation and disasters are already undermining livelihoods, destroying
homes, degrading ecosystems and forcing communities to move within and across borders. These
impacts engage a range of rights protected under the African Charter, including the rights to life,
dignity, health, property, development, culture, freedom of movement and residence, and the right
of all peoples to a satisfactory environment favourable to their development. As Melody Gold
Barry-Yobo’s testimony makes clear, communities are left “deprived of clean water and food,”
with their “right to life ... constantly under threat,” while Johanna Hainana’s account reflects how
repeated displacement can sever families from their ancestral lands, disrupt education, and expose

communities to ongoing danger and instability.

447 African Guiding Principles on the Human Rights of All Migrants, Refugees and Asylum Seekers (n 1) Principle
20(3)-(4).
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The African Charter provides a robust normative framework through which these harms can be
addressed. Interpreted as a living instrument and in light of Articles 60 and 61, the Charter must be
read consistently with relevant sources of international law, including international environmental
law, customary international law, and comparative human rights jurisprudence. This integrated
interpretive approach confirms that States have preventive, protective and remedial obligations in

relation to displacement in the context of climate change.

In particular, the Charter requires States to take reasonable and proportionate measures to prevent
foreseeable climate-related violations of human rights, including displacement. States must
exercise due diligence to regulate private actors whose activities contribute to environmental harm,
ensure meaningful participation and access to information for affected communities, and adopt
adaptation and resilience measures that allow communities to remain safely on their land where
possible. Where displacement occurs or becomes unavoidable, States must ensure that responses

respect human dignity, protect vulnerable groups and provide effective remedies.

Certain communities have greater vulnerability in this context, including Indigenous peoples,
pastoralist communities, women, children and those whose cultural and economic survival depends
directly on land and natural resources. The Charter’s principles of equality, dignity and collective
rights require States to adopt measures that address these heightened vulnerabilities and safeguard

the cultural and environmental rights of affected peoples.

The Court therefore has a critical opportunity in this advisory proceeding to clarify the human rights
obligations of African States in the context of climate change in a way that protects communities

and States across the continent.

For the reasons set out above, the amici respectfully invite the Court to provide an advisory opinion

clarifying that:

a. The African Charter must be interpreted as a living instrument, and, pursuant to
Articles 60 and 61 of the Charter, its provisions should be interpreted in light of relevant
international law, including international environmental law, customary international law,
and comparative human rights jurisprudence, in order to address the human rights

implications of climate change.
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States Parties to the African Charter are subject to obligations to respect, protect,
promote and fulfil the rights guaranteed under the Charter, including in the context of

climate change and environmental degradation.

Displacement in the context of climate change engages a range of rights protected
under the African Charter, including the rights to life, dignity, health, housing, property,
development, culture, freedom of movement and residence, and the right of all peoples to a

satisfactory environment favourable to their development.

States must recognise and give effect to the right to stay. Individuals and communities
have a right to remain safely on their land and not be arbitrarily displaced, including in the
context of climate change, and must take all reasonable and proportionate measures to

prevent the conditions that lead to displacement.

States have heightened obligations to protect vulnerable and marginalised groups,
including Indigenous peoples, pastoralist communities, women, children and communities

whose cultural survival and livelihoods depend on land and natural resources.

States must exercise due diligence to regulate private actors, including corporations and
extractive industries, whose activities contribute to environmental degradation, pollution or

other harms that increase the risk of displacement in the context of climate change.

States must adopt and implement mitigation, adaptation and resilience measures
capable of safeguarding communities exposed to climate risks and ensuring that people are

able, wherever possible, to remain safely on their land in conditions of dignity and security.

Where climate-related harm results in violations of Charter rights, States must ensure
access to effective remedies, including cessation of wrongful conduct, restitution where

possible, compensation, rehabilitation and guarantees of non-repetition.

Where the impacts of climate change generate or contribute to events seriously
disturbing public order and/or a risk of serious harm, States have obligations not to

refoule (remove) a person to a place where they are at risk.
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